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MANDATE FROM
COURT OF CRIMINAL APPEALS
Austin, Texas

THE STATE OF TEXAS,
To THE 339TH JUDICIAL DISTRICT COURT OF HARRIS
COUNTY — GREETINGS:

Before our COURT OF CRIMINAL APPEALS, on the 30th
day of April A.D. 1997 the cause upon appeal to revise or
reverse your Judgment between

JOSE ERNESTO MEDELLIN,
— VS. —

THE STATE OF TEXAS,

CCRA No. 71,997
Tr. Ct. No. 675430

was determined: and therein our said COURT OF CRIMINAL
APPEALS made it’s order in these words:

“This cause came on to be heard on the transcript of
the record of the Court below, and the same being consid-
ered, because it is the Opinion of this Court that there was
no error in the judgment, it is ORDERED, ADJUDGED AND
DECREED by the Court that the judgment be AFFIRMED, in
accordance with the Opinion of this Court, and that the
appellant pay all costs in this behalf expended, and that
this Decision be certified below for observance.”

The Appellant’s Motion for Rehearing is Denied.

WHEREFORE, We command you to observe the Order
of our said COURT OF CRIMINAL APPEALS in this behalf



App. 2

and in all things have it duly recognized, obeyed and
executed.

WITNESS, THE HONORABLE MICHAEL J. MCCORMICK,
Presiding Judge

of our said COURT OF CRIMINAL APPEALS, with the Seal
thereof annexed, at the City of Austin,
this 16th day of May A.D. 1997.
TroY C. BENNETT, JR., Clerk
BELVA MYLER, Deputy Clerk

Appeal from HARRIS County
No. 71,997

JOSE ERNESTO MEDELLIN,
Appellant
-V —
THE STATE OF TEXAS,

Appellee

OPINION

Appellant, Jose Ernesto Medellin, was convicted in
September of 1994 of a capital murder committed in June
of 1993. TEX. PENAL CODE ANN. §19.03(a)(2). Pursuant to
the jury’s answers to the special issues set forth in Texas
Code of Criminal Procedure art. 37.071 §§ 2(b) and 2-(e),
the trial judge sentenced appellant to death.' Article
37.071 § 2(g). Direct appeal is automatic. Article 37.071
§ 2(h). We will affirm.

! Any subsequent references to Articles are to those in the Texas
Code of Criminal Procedure unless otherwise indicated.
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Appellant raises nine points of error, including chal-
lenges to the sufficiency of the, evidence at both stages of
trial. In his first point of error, appellant asserts that this
cause should be abated and remanded to the trial court for
the trial judge to enter written findings of fact and conclu-
sions of law regarding the outcome of a hearing on the
voluntariness of appellant’s confession as required by
Article 38.22 § 6 of the Texas Code of Criminal Procedure.
Because this has been done, appellant’s first point of error
is now moot.”

A recitation of the facts will be helpful in addressing
the remaining points of error. Looking at the evidence in
the light most favorable to the jury’s verdict, the record
reveals the following facts: On the night of June 24, 1993,
a gang called the “Black and Whites” had come together to
initiate a new member, Raul Villareal. The other gang
members present were appellant, Peter Cantu, Roman
Sandoval, Efrain Perez, and Sean O’Brien. Roman’s
brother, Frank, and appellant’s fourteen-year-old brother,
Venancio, were also tagging along. The initiation involved
fighting each member of the gang for a five to ten minute
period. After the fighting was over, Raul was welcomed
into the gang.

Meanwhile, fourteen-year-old Jennifer Ertman and
sixteen-year old Elizabeth Pena were visiting a girl-friend.
Around 11:15 p.m., Jennifer and Elizabeth decided to head
for their respective homes by way of a shortcut across the

* This cause was abated on May 8, 1996, pursuant to Tex. R. App.
Proc. 40(b)(2). See Green v. State, 906 S.W.2d 937 (Tex. Crim. App.
1995). The requested findings of fact and conclusions of law were
thereafter forwarded to this Court. The trial court having complied with
our order, we now continue the appeal of this cause.
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railroad tracks. Jennifer and Elizabeth first encountered
Roman and Frank as they made their way home, but
managed to pass the brothers without incident. However,
as they passed appellant, he attempted to engage Eliza-
beth in conversation. When Elizabeth tried to run from
appellant, he grabbed her and threw her to the ground.
Elizabeth screamed for Jennifer to help her. In response to
her friend’s cries, Jennifer ran back to help, but Peter and
Sean grabbed her and threw her down as well. At this
point, the Sandoval brothers decided that it was time to
leave.

Subsequent boastful statements of appellant and
other gang members revealed that what ensued was a
brutal gang rape of both of the girls. After the girls were
thrown to the ground, the gang members orally, vaginally,
and anally raped both of them. After the assault, appel-
lant, Raul, Efrain, and Peter regrouped at Peter’s house
where he lived with his brother and sister-in-law, Joe and
Christina Cantu, to brag about their exploits. Christina
noticed that Raul was bleeding and that Efrain had blood
on his shirt. She asked the group what had occurred and
appellant responded that they “had fun” and that their
exploits would be seen on the television news. Appellant
was hyper, giggling, and laughing. He boasted to Joe and
Christina that the group had met two “hos” [sic] and had
sex with them. He also told the couple that two girls had
been talking to them and that he punched one of the girls
because she had started screaming after he grabbed her.

Appellant related to Joe and Christina that he sexu-
ally assaulted one of the girls and bragged about having
“opened” her since she had apparently been a virgin. As if
to accentuate his conquest, appellant showed Christina
his blood soaked underwear. Appellant related that after
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another gang member sexually assaulted the second girl,
he “turned her around” and anally raped her. Appellant
also bragged of having forced both girls to engage in oral
sex with him. Peter joined the group shortly thereafter
and began to divide up the money and jewelry that had
been taken from the two girls. Peter gave appellant a ring
with an “E” design on it so that he could give it to his
girlfriend, Esther.

When Christina asked the group what happened to
the girls, appellant told her that they had been killed so
that they could not identify their attackers. Appellant then
elaborated that it would have been easier with a gun, but
because they did not have one at the scene of the incident,
he took off one of his shoelaces and strangled at least one
of the girls with it.” Both Joe and Christina noted that
appellant complained of the difficulty group encountered
in killing the girls. After appellant related the difficulty he
encountered in strangling one of the girls, he said that he
put his foot on her throat because she would not die.

Christina subsequently convinced her husband to
report the incident to the police. By the time the bodies
were discovered, they were so badly decomposed that
dental records were required to identify them. However,
enough tissue remained for the medical examiner to

° Apparently all of the gang members were talking about having
killed the two girls which resulted in some degree of confusion on the
part of the witnesses. However, Christina testified that she understood
appellant to have said that he personally participated in killing both of
the girls, while Joe testified that he understood appellant to have said
that he strangled one of the girls while his companions killed the other
girl.
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determine that each girl had died of a trauma to the neck
consistent with strangulation.

Eventually, all of the individuals who participated in
the rapes and murders were apprehended. After appellant
was arrested, he gave a written and then an oral, tapere-
corded statement, the latter of which was never offered
into evidence at trial. In the written statement, appellant
admitted to having had oral sex with Elizabeth, but
commented that he only peripherally participated in her
murder.

At the punishment stage of trial, appellant’s parents
testified that appellant had been a good student and had
made good grades until he entered the sixth grade. After
that point, appellant’s behavior deteriorated rapidly.
Appellant was suspended from middle school in the Fall of
1990 for “misconduct and repeated misbehavior.” In high
school, appellant was well known to administrators due to
his repeated disciplinary violations. In January of 1992,
appellant was restrained by an assistant principal from
attacking another student. Furthermore, appellant re-
peatedly threatened to kill the assistant principal and to
“fix it” so that he could not father any more children.
Appellant told the assistant principal that life meant
nothing to him. (appellant) and that someday he would be
featured on television or the front page of the newspaper
as the result of having killed someone, “probably a cop.” In
October of 1992, appellant was involved in a gang related
fight at school which resulted in his expulsion from school
and subsequent placement at an alternative school.

Appellant was also known to the police. In January of
1992, police were called to a restaurant in response to
a disturbance call involving a terroristic threat. When
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initially confronted by police, appellant refused to stop or
to remove his hand from his pocket. He was later found to
have a .38 caliber pistol concealed in his pocket. In June of
1993, appellant was found at the emergency room of a
Houston hospital where Efrain Perez was being treated for
a gunshot wound. Testimony from an employee of the
hospital regarding a conversation the employee overheard
between appellant and co-defendant Cantu indicated that
the two knew who had shot Perez and that they were
going to go after that individual themselves. When a police
officer arrived to investigate the shooting, appellant was
belligerent and uncooperative.

While appellant was in jail awaiting trial on the
instant offense, a search of appellant’s cell turned up a
“shank™ which had been fashioned from a disposable
razor. Another search of appellant’s cell a year later, the
day before punishment arguments were to be heard in the
instant case, turned up another “shank” in the making.

I.  SUFFICIENCY OF THE EVIDENCE

Appellant asserts in his sixth point of error that the
evidence was legally insufficient to support the jury’s
guilty verdict. In reviewing the sufficiency, of the evidence,
this Court reviews all of the evidence in the light most
favorable to the verdict to determine whether any rational
trier of fact could have found the essential elements of the
offense beyond a reasonable doubt. Jackson v. Virginia,
443 U.S. 307 (1979). Appellant concedes that sufficient
evidence exists to prove his participation in the underlying

* A “shank” was described as a type of homemade or jailmade
knife.
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offenses to the capital murder. However, appellant takes
issue with the sufficiency of the evidence to prove his
specific intent to commit the offense of murder. He con-
tends the evidence supporting this intent, the testimony of
Joe and Christina Cantu, was more accurately attribut-
able to appellant’s co-defendants than to appellant.

A review of the testimony of both Christina and Joe
Cantu shows that they did indeed attribute many state-
ments about the deaths of the two victims to the generic
“they” encompassing the whole group. However, each
witness also testified to statements attributed only to
appellant. Specifically, Christina testified that appellant
told her he killed the victims. In fact, she stated that
appellant said that he took turns killing both of the girls.

Christina commented that appellant told her that “he
took off his shoelace and strangled one of the girls.”

Christina also told the jury that appellant related to
her that he put his foot on one of the girl’s throats, and she
testified that appellant “said it would have been faster if
he had a gun to kill them.” When Joe Cantu was asked if
he remembered specifically what appellant told him about
the killing, Joe responded that appellant had told him that
appellant strangled one of the victims from the back and
when she didn’t look like she was dead, he started stomp-
ing on her. Joe also testified that appellant commented
that it would have been easier with a gun.

Given the totality of the evidence, we hold that a
rational trier of fact could have found appellant guilty of
the offense of capital murder beyond a reasonable doubt.
Point of error number six is overruled.
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In his seventh point of error, appellant posits that the
evidence was insufficient to support the jury’s affirmative
answer to the issue on whether appellant would be a
continuing danger. Article 37.071 § 2(b)(1). In reviewing
whether the evidence is sufficient to support the jury’s
affirmative finding on the issue of future dangerousness,
this Court looks at the evidence in the light most favorable
to the verdict to determine whether any rational trier of
fact could have believed beyond a reasonable doubt that
“there is a probability that (appellant] would commit
criminal acts of violence that would constitute a continu-
ing threat to society.” Article 37.071 § 2(b)(1); Jackson v.
Virginia, 443 U.S. 307 (1979); Allridge v. State, 850 S.W.2d
471 (Tex. Crim. App. 1991), cert. denied, ___ U.S. ___, 114
S.Ct. 101 (1993). The facts of the crime alone can be
sufficient to support the affirmative finding to the special
issue. Allridge, supra. In fact, the circumstances of the
crime may provide greater probative evidence of a defen-
dant’s probability for committing future acts of violence
than any other factor relevant to the second special issue.
Id.

At trial, the jury is — permitted to look at several
factors in its review of future dangerousness including, but
not limited to:

1. the circumstances of the capital offense, including
the defendant’s state of mind and whether he was act-
ing alone or with other parties;

2. the calculated nature of the defendant’s acts;

3. the forethought and deliberateness exhibited by
the crime’s execution;

4. the existence of a prior criminal record, and the
severity of the prior crimes;
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5. the defendant’s age and personal circumstances
at the time of the offense;

6. whether the defendant was acting under duress
or the domination of another at the time of the of-
fense;

7. psychiatric evidence; and
8. character evidence.

Barnes v. State, 876 S.W.2d 316, 322 (Tex. Crim. App.),
cert. denied, ___ U.S. __, 115 S.Ct. 174 (1994); Keetnon v.
State, 724 S.W.2d 58, 61 (Tex. Crim. App. 1987) (“Keeton
I”). These factors are also helpful in this Court’s evaluation
of this question.

The facts of the instant case are brutal and barbaric
enough to alone support the jury’s answer to the special
issue. The instant scenario began with underage drinking
and fighting as a gang initiation rite. When the two
victims came into the picture, appellant not only took full
part in violently raping both of them and killing at least
one of them, but appears to have initiated those actions.

In contrast to showing remorse afterward, appellant
laughed about the incident, referred to the girls in deroga-
tory terms, and enjoyed the spoils of the group’s perceived
conquest.

In addition, appellant has a history of misconduct and
violent misbehavior both in school and out, with repeated
suspensions, expulsions, and arrests dating back to the
sixth grade. He has a history of threatening individuals
with bodily harm or death and a history of being found in
possession of a firearm. Before his imprisonment, appel-
lant chose to spend his social hours with a group of young
men who engaged in illegal drinking and violent behavior.
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After being imprisoned, appellant continued to associate
himself with weapons.

Given the totality of the evidence, we hold that a
rational trier of fact could have believed beyond a reason-
able doubt that “there is a probability that [appellant]
would commit criminal acts of violence that would consti-
tute a continuing threat to society,” whether in prison or
out. Point of error seven is overruled.

II. VOIR DIRE

Appellant complains in his third point of error that
the trial court erred in granting the State’s challenge for
cause to venireperson R. L. Mackey pursuant to her views
concerning the death penalty. The State contends the trial
court did not abuse its discretion in granting the challenge
for cause because the veniremember’s attitude about the
death penalty would have prevented or substantially
impaired the performance of her duties as a juror in
accordance with her oath and the instructions of the court.
See Wainwright v. Witt, 469 U.S. 412 (1985); Coleman v.
State., 881 S.W.2d 344, 347-48 (Tex. Crim. App. 1994), cert.
denied, ___U.S. __, 115 S.Ct. 763 (1995). In reviewing
such a point of error, we apply a deferential standard
because the trial court was in the best position to evaluate
the responses of the veniremember. Coleman, supra.

The record reveals the following pertinent exchanges:

THE COURT: Do you have any conscientious, reli-
gious, moral, or philosophical scruples against the in-
fliction of death as punishment in an appropriate
case?

[VENIREMEMBER:] No.
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[THE COURT:] You said no, you don’t. So do you have
any opposition to the death penalty?

[VENIREMEMBER:] Religious beliefs. Thou shall not
kill.

[THE CoURT:] Well, you’re entitled to those; and no-
body is going to disagree with you.

* * *

What we don’t want is someone whose beliefs are so
strong that when they take an oath to follow the law
and render a true verdict according to that law, that
it’s going to do violence to their conscience.

& & %

So, [veniremember], only you know the answer to this
question. Are your religious beliefs so strong that you
could not follow the oath you would have to take as a
juror and render a true verdict according to the law
and the evidence and if the evidence called for it, vote
in such a way that it would result in the death pen-
alty?

I know that’s a mouthful. But did you understand the
question? Might have been too long.

[VENIREMEMBER:] I could follow the law; but, like I
say, it’s just my religious belief. The law says one
thing, and the religious belief says another.

[THE COURT:] Could you then participate with 11
other people in voting on these questions that we’ll go
over, in voting in such a way that you know would re-
sult in this defendant receiving a death sentence if
the evidence called for it?

[VENIREMEMBER:] If the evidence called for it, yes.

* * *
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[THE STATE:] And when you filled out your question-
naire, you stated to Question 86 — . . . that: I'm opposed
to capital punishment under any circumstances.

Okay. Now, I take it, if you marked that, you had
a reason for marking it, correct?

[VENIREMEMBER:] Yes, I did.
[THE STATE:] That’s what you believe?

[VENIREMEMBER:] Uh-huh.

* * *

[THE STATE:] In response to ... Question No. 12, you
said: I do not believe in capital punishment under any
circumstance; and you checked that “disagree.”

And then in response to 89, you said you don’t
want to be a juror in this case because of your reli-
gious background, you don’t think that you could.

[VENIREMEMBER:] Uh-huh, that’s what I stated.

[THE STATE:] Followed by 90 that states: My Bible
tells us thou shall not kill and this is my belief.

* * *

And if you were seated on this jury with those
conflicts that you are having — I'm evidencing right
now that perhaps you are having some conflict about
this. Am I correct?

[VENIREMEMBER:] If —if —if — yes.

[THE STATE:] And only if I'm correct, ma’am. Cer-
tainly. Nobody is here to try to persuade you or make
you participate in this. This is fully one where you
have an opportunity to say: No; that if I was called
upon to participate in this trial, that my belief
would substantially impair me from participating and



App. 14

returning a verdict of death in this case even if it was
the right thing to do because of my religious belief.

Is that the way you feel?
[VENIREMEMBER:] Yes.

[THE STATE:] And you understand that I'm just a
mere mortal man. I don’t think I have the power of
persuasion and [ability to] cloud your mind like the
shadow could and get you to do my deed in light of
your religious belief. And if you were selected on this
jury, you would be more inclined to try to find a way, if
you did end up on this jury, in some manner or form,
you would try to find a way to come up with a life sen-
tence, would you not, if you were put in that box?

[VENIREMEMBER:] That’s correct.

& & *

[THE STATE:] To be a juror would substantially im-
pair you from carrying out the law, following the law
in this case, because of your religious belief?

You answered yes to that at one time.

[VENIREMEMBER:] The reason I said yes is I have just
retired. And I worked with children, young adults,
and I worked with young adults which have cancer.
And my daughter died of cancer and that has a total
thing with me for — I would say just to be in the situa-
tion like this, so I would rather not.

[THE STATE:] Well, one of the magic words, we have to
have you say on the record. If it would substantially im-
pair you from doing your duty as a juror, then you've
met the qualification under the law to be discharged.

Would it substantially impair you —

[VENIREMEMBER:] Yes, it would.
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Upon continued questioning by the parties and the court,
the veniremember continued to express her feelings that
she did not want to participate on this jury and that she
would be inclined to answer the punishment questions in
such a way that appellant would receive a life sentence.
Given the totality of the voir dire, we cannot say that the
trial court abused its discretion in sustaining the State’s
challenge for cause to the veniremember. Coleman, Supra;
see also Staley v. State, 887 S.W.2d 885 (Tex. Crim. App.
1994). Point of error three is overruled.

In his fourth point of error appellant claims the trial
court erred in overruling his Batson’ and Article 35.261°
challenges to the State’s peremptory strike of venireperson
R. Rodriguez. The record reveals that after the State exer-
cised its peremptory strike on the venireperson, appellant

° Batson v. Kentucky, 476 U.S. 79 (1986).

® Article 35.261 prohibits the use of peremptory challenges on
racial grounds. It reads in pertinent part:

(a) After the parties have delivered their lists to the clerk
under Article 35.26 of this code and before the court has im-
paneled the jury, the defendant may request the court to
dismiss the array and call a new array in the case. The
court shall grant the motion of a defendant for dismissal of
the array if the court determines that the defendant is a
member of an identifiable racial group, that the attorney
representing the state exercised peremptory challenges for
the purpose of excluding persons from the jury on the basis of
their race, and that the defendant has offered evidence of
relevant. facts that tend to show that challenges made by the
attorney representing the state were made for reasons based
on race. If the defendant establishes a prima facie case, the
burden then shifts to the attorney representing the state to
give a racially neutral explanation for the challenges. The
burden of persuasion remains with the defendant to estab-
lish purposeful discrimination.
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stated, “we’ll make a Batson challenge.” Nowhere did
appellant invoke the application of Article 35.261 or move
for a dismissal of the array. Furthermore, appellant has
not separately argued the protection of 35.261 in his brief.
Hence, we find any complaint as to Article 35.261 has not
been preserved for appellate review. Camacho v. State, 864
S.W.2d 524, 528 (Tex. Crim. App. 1993), cert. denied, ___
U.S. __ , 114 S.Ct. 1339 (1994); Tex. R. App. Proc. 52(a).

With regard to appellant’s Batson claim, we stated in
Satterwhite v. State, 858 S.W.2d 412, 423 (Tex. Crim.
App.), cert. denied, ___ U.S. ___, 114 S.Ct. 455 (1993):

In order to invoke the protections set forth in
Batson, appellant must first raise an inference
of purposeful discrimination through the State’s
use of its peremptory strikes. Once appellant has
established such purposeful discrimination, the
burden of production shifts to the prosecutor to
come forward with racially neutral explanations
for the strikes. Once the prosecutor has articu-
lated racially neutral explanations, the burden
shifts back to the defendant to persuade the trial
court that the “neutral explanation” for the
strike is really a pretext for discrimination. [Ci-
tations omitted.] This Court will reverse the trial
court’s resolution of a Batson issue only if the
court’s findings are found to be clearly erroneous.

In the complained-of instance, appellant made a Batson
challenge and offered the veniremember’s questionnaire as
evidence. He noted that the veniremember stated that he
could basically look at both sides and was generally in
favor of the death penalty. After noting that this was a
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Batson claim and not a Wainwright v. Witt claim,’ the trial
court held that a prima facie case had been established.
The prosecutor then gave the following race reasons for
striking Rodriguez:

My reason for striking Mr. Rodriguez is
there was a great deal of hesitation with his ex-
planation on the death penalty when he was
speaking with you. He’s also for the death pen-
alty without any compulsion whatsoever if it
happened to one of his relatives. I still do not
have a full understanding of his position on the
death penalty.

With respect to the question I asked him, he
gave me a philosophical — he gave a theological
and Biblical and his own philosophy. One of the
things put me on edge, turning the cheek, you
turning the other cheek. That goes back to the
philosophy if you’re slapped, you turn the other
cheek.

I'm afraid he may be looking to turn the
other cheek in this case, and I don’t want it
turned in my favor.

The trial court accepted these reasons as race-neutral and
appellant made no attempt to rebut the explanations given
or otherwise explain why they were only pretexts for
discrimination. A review of the entirety of the veniremem-
ber’s voir dire reveals that the prosecutor’s reasons were
supported by the record. Given this, we cannot say that
the judge’s ruling in this instance was clearly erroneous.
See Satterwhite, supra. Point of error four is overruled.

" 469 U.S. 412 (1985)
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In his eighth and ninth points of error, appellant
claims the trial court reversibly erred in granting school
exemptions for prospective jurors M. L. Lambeth and P. S.
Jolly. The August 11, 1994, voir dire of Lambeth revealed
that the venireperson had recently graduated from Texas
A & M University. However, she had also completed one
semester of Nursing School. Furthermore, it was estab-
lished that Lambeth was only on summer break and had
already enrolled in and paid for nine hours of Nursing
classes for the fall semester which would commence on
August 29, 1994. Because her classes were scheduled to
run every day of the week, and because the trial was not
scheduled to begin until September 12, 1994, it was
undisputed that the trial and the classes would conflict.

Tex. Gov’t Code § 62.106 states that:

A person qualified to serve as a petit juror may
establish an exemption from jury service if he:

& & *®

(4) is a person enrolled and in actual atten-
dance at an institution of higher education].]

Even if Lambeth was not properly excused under this
section,’ the judge properly excused her under Tex. Code of

® Appellant contends that she was not properly excused pursuant
to this section because she was not attending classes at the time of voir
dire. However, we note that Gov't Code § 62.106 deals with “jury
service” and not voir dire. In the instant case, the venireperson would
be attending classes at the time of “jury service.”

Appellant also contends under this point that Nursing School is a
“technical” or “vocational” school and not an “institution of higher
education.” Given the disposition of the point of error, we need not
address this contention here.
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Crim. Proc. Article 35.03.” See Butler v. State, 830 S.W.2d
125, 131-132 (Tex. Crim. App. 1992); Harris v. State, 784
S.W.2d 5, 18-19 (Tex. Crim. App.1989), cert. denied, 494
U.S. 1090 (1990).

Jolly’s voir dire also established that while she was
not in school at the time of her individual voir dire on
August 10, 1994, she had registered and paid for college
classes which she would attend, commencing August 29,
1994. Although Jolly testified that she might be able to
make up the classes she would miss due to the trial, she
was not sure about this and she did not want to get behind
in her classwork. As with Lambeth, the trial judge excused
the potential juror pursuant to Tex. Gov’t Code § 62.106 as
well as Tex. Code of Crim. Proc. 35.03. As with the previ-
ous point, we hold that, even if the trial court erred in
excusing the veniremember pursuant to Tex. Gov’t Code
§ 62.106, she was properly excused under Article 35.03.
See Butler, supra; Harris, supra. Points of error eight and
nine are overruled.

ITI. ADMISSION OF EVIDENCE

Appellant contends in his second point of error that
the trial court erred “in admitting into evidence the
appellant’s written custodial statement obtained after his
unlawful arrest.” Appellant notes that he was arrested
pursuant to an arrest warrant. However, he states

° Article 35.03 states in pertinent part:

Sec. 1. Except as provided by Sections 2 and 3 of this article,
the court shall then hear and determine excuses offered for
not serving as a juror, and if the court deems the excuse suf-
ficient, the court shall discharge the juror or postpone the
juror’s service to a date specified by the court.
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with-out authority or analysis that the affidavit for the
warrant was insufficient on its face to provide probable
cause to arrest appellant. Hence, he concludes, appellant’s
statement was the fruit of an illegal arrest and thus
should not have been admitted at trial. Appellant then
proceeds to argue why the taint from the arrest was not
attenuated.”

Appellant seems to be complaining that because the
affidavit on its face did not specifically tie appellant to the
two bodies found, it was insufficient to support probable
cause. We disagree. It is well-settled that, in determining
the sufficiency of an affidavit for an arrest or search
warrant, a reviewing court is limited to the “four corners
of an affidavit.” Jones v. State, 833 S.W.2d 118, 123 (Tex.
Crim. App. 1992), cert. denied, 507 U.S. 921 (1993). How-
ever, this determination is not meant “to place legalistic
blinders on the process wherein a neutral and detached
magistrate must decide whether there are sufficient facts
stated to validate issuance of a proper warrant.” Id.
Rather, the warrant affidavit should be interpreted in a
common sense and realistic manner and the reviewing
magistrate is permitted to draw reasonable inferences
from the information contained therein. Id.

The affidavit in the instant cause reads as follows:

On June 28, [sic] 1993, your affiant [a homicide
investigator employed by the Houston Police
Department] personally went to a wooded area

' Because appellant has given us nothing more than his conclu-
sory statement that the affidavit was insufficient to show probable
cause, he has inadequately briefed this point of error. Tex. R. App. Proc.
74(f). However, we have reviewed the affidavit in the interest of justice.
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within the vicinity of West 34th St. and T. C.
Jester in Houston, Harris County, Texas. At that
location your affiant observed the bodies of two
females, one of them was naked, and the other
was partially unclothed and both appearing to
have been dead for several days based upon the
decomposition which had taken place on their
bodies. The amount of decomposition which had
taken place made the identification of the bodies
by physical features difficult, if not impossible.
The bodies were removed to the Harris County
Morgue for complete autopsies and for dental
analysis and comparison with the dental charts
of two missing females, Jennifer Ertman and
Elizabeth Pena.

Your affiant is personally aware that a report
had been made to the Houston Police Depart-
ment that Jennifer Ertman and Elizabeth Pena
had been reported missing since June 24, 1993.
Your affiant has personally read Houston Police
Department report number 66830993 which was
prepared by R. L. Curl of the Houston Police De-
partment and which states that on June 25,
1993, Randy Ertman called the Department to
state that his daughter, Jennifer Ertman and her
friend, Elizabeth Pena were last seen walking
from a friends house at approximately 11:00 P.M.
on June 24, 1993 and that they said that they
were going to take the short cut along the rail-
road tracks which are near T. C. Jester and West
34th and that they were going to go to Ertman’s
apartment. He reported that his daughter nor
the other girl had been seen.

Your affiant is aware that an investigation had
begun by the Houston Police Department in or-
der to locate the two missing girls.
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Your affiant is aware that on June 27, 1993 a
man called the Houston Police Department dis-
patcher claiming to be Mr. Gonzalez [sic] and
who told the dispatcher a possible location where
the bodies of the two girls could be found. Your
affiant is aware that officers of the Houston Po-
lice Department were sent to the location that
“Mr. Gonzales” told them of and the officers were
unable to locate their bodies.

On June 24, [sic] 1993, the same person called
back claiming to be Mr. Gonzales and giving
them a more specific location where the bodies
could be located. He told the dispatcher that he
had found the bodies himself and wanted to let
the police department know. where the bodies
were. On this occasion, your affiant personally
went to the location as given to the dispatcher by
“Mr. Gonzales” which was a wooded area near
the intersection of T. C. Jester and West 34th St.,
Houston, Harris County, Texas. It was at this
time that your affiant observed the bodies of the
two girls.

Later on June 24, [sic] 1993, your affiant re-
ceived information from officer Ken Weiner of the
Houston Police Department Crime Stopper Divi-
sion. He told your affiant that a female had
called him telling him that her sister told her
that her husband’s, the caller’s brother in law,
brother had admitted to both her sister and her
sister’s husband that he and several other men
had grabbed the two girls near the railroad
tracks which run near the intersection of T. C.
Jester and West 34th and that they raped and
then killed the two girls. Weiner told your affiant
that the caller left him her telephone number.
Your affiant is personally aware that Officer
Todd Miller of the Houston Police Department
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Homicide Division called the telephone number
and spoke with veronica Barroso who told Miller
that her sister and brother in law are Christina
and Joe Adam Cantu and that they live at 1128
Ashland in Houston. She further said that Chris-
tina told her that her brother in law, Peter
Cantu, and Joe Madellin both admitted to both
her and her husband Joe Adam Cantu that they,
along with some other men, saw the two girls
walking down the railroad tracks near T. C.
Jester and West 34th the night of June 24, 1993
and that they all grabbed the girls, raped them
and then killed them.

Based upon the aforesaid, your affiant brought
Joe Adam Cantu to the offices of the Houston Po-
lice Department Homicide Division on June 28,
1993 in order to talk with him about this infor-
mation. Cantu gave a sworn affidavit to [Officer]
Todd Miller in which he states, under oath, that
in the early morning hours of June 25, 1993, his
brother, Peter Cantu, who lives with him and his
wife in the house on Ashland St. came into the
house along with Efrin

Perez and another man whose name he did not
know. He said that Peter, Efrin, Jose Madellin
and the other man started telling him about two
girls that they raped and killed in the woods
near the railroad tracks near West 34th and T. C.
Jester. They showed him jewelry that they had
taken from the girls and they admitted raping
the two girls and then killing them by strangling
them and leaving the bodies out in the woods. He
then said that later a black male who he knows
as Derrick Shawn O’Brien called his house and
told him that he, too, had participated in the
rapes and the murder of the two girls.
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Your affiant has checked the records of the Hous-
ton Police Department and learned that Joe
Adam Cantu has only one arrest for a Class C
Misdemeanor ticket but that he has no other ar-
rests and is going to school at this time and is
close to graduating from the school.

As of the making of this affidavit your affiant has
not learned from the Harris County Medical Ex-
aminer’s Office as to the caused (sic] of death of
either of the two girls. Further, your affiant is
not aware that a positive identification has been
made of the two bodies but, based upon all of the
information that your affiant has gathered it is
the opinion of your affiant that the two bodies
that were found this morning are, in fact, the
bodies of Jennifer Ertman and Elizabeth Pena.

Based upon the admissions which were made by
the aforementioned Defendants to Cantu in
which each of the men stated that they each
raped the two girls and the fact that your affiant
is personally aware, based upon years of experi-
ence as a Homicide investigator for the Houston
Police Department, it is the opinion of your affi-
ant that the DNA of each of the men who raped,
the girls will be present in fluid samples ex-
tracted from the deceased girls during the autop-
sies. Further, by taking blood and saliva samples
from each of the Defendants upon their arrest it
will be possible for chemists to extract from those
samples the known DNA of each Defendant and
to then compare that with the DNA found from
the autopsies of the two dead girls which will be
evidence of the guilt of each defendant in these
Capital Murder cases.

The affidavit contains facts which establish probable
cause. In short, the affidavit states that two girls had
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disappeared on June 24, 1993, and were last known to be
in a specific area of Houston that evening. Pursuant to a
tip received by law enforcement personnel three days
subsequent to the girls’ disappearance, two female bodies
were discovered in the same area in which the girls were
last known to be. These bodies were determined to have
been deceased for several days. In calling the telephone
number left by the tipster, police officers located one Joe
Cantu who told them, under oath, that his brother, appel-
lant, and some others had come to his home in the early
morning hours of June 25, 1993, claiming to have just
raped and killed two girls in the precise area in which the
two girls had last been placed and the two female bodies
had been found.

Additionally, each individual cited within the affidavit
is identified by name, and some are also identified by
address. The majority of the facts contained in the affida-
vit were told either directly to the affiant, or to other law
enforcement personnel. Earhart v. State, 823 S.W.2d 607,
631 (Tex. Crim. App. 1991), vacated on other grounds, ___
U.S. , 113 S.Ct. 3026 (1993)"; Wilkerson v. State, 726
S.W.2d 542 (Tex. Crim. App. 1986), cert. denied, 480 U.S.
940 (1987). Hence, we hold that the affidavit contained
sufficient information with which a detached magistrate
could have found probable cause. Id.

Because appellant was arrested pursuant to a lawful
arrest warrant, the trial court did not err in denying

" Earhart was vacated by the United States Supreme Court and
remanded to: this Court in light of Johnson v. Texas, 509 ___ U.S. __,
113 S.Ct. 2658 (1993). The case was then reaffirmed by this Court.
Earhart v. State, 877 S'W.2d 759 (Tex. Crim. App.), cert. denied, ___
U.S.__, 115 S.Ct. 431 (1994).
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appellant’s motion to suppress his custodial statement."”
Point of error two is overruled.

In supplemental points of error two-(A) through two-
(E), appellant claims the trial court abused its discretion
in determining his custodial statement was given inten-
tionally, knowingly, and voluntarily, in violation of the
Fifth, Sixth, and Fourteenth Amendments to the United
States Constitution; Article I, §§ 10 and 19 of the Texas
Constitution; and Articles 38.22 and 38.23. Appellant
briefs all of these contentions together. Appellate urges
that we abandon our previous standard of reviewing
voluntariness of a statement in favor of the standard set
forth in Clewis v. State, 922 S.W.2d 126 (Tex. Crim. App.
1996). Appellant says that under this standard, we would
have to conclude that the trial court abused its discretion
in concluding his statement was voluntarily made.

At a hearing on a motion to suppress a defendant’s
statement, the trial court is the sole judge of the credibility
of witnesses and the weight to be given their testimony.
Penry v. State, 903 S.W.2d 715, 744 (Tex. Crim. App. 1995);
Romero v. State, 800 S.W.2d 539, 543 (Tex. Crim. App.
1990). Therefore, if the record supports the trial court’s
findings, we will not disturb those findings. Id. On appeal,
we only consider whether the trial court applied the law to
the facts properly. Id. In Clewis, we held that courts of
appeals have jurisdiction to review questions of fact, and
in reviewing factual sufficiency of the elements of the

 To the extent appellant may otherwise be complaining that his
statement was not voluntarily given, he has not adequately set out the
issue in a-separate point of error or properly briefed it. Therefore, any
further claim as to appellant’s statement will not be entertained here.
Tex. R. App. Proc. 74(f).
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offense, the court of appeals “should set aside the verdict
only if it is so contrary to the overwhelming weight of the
evidence as to be clearly wrong and unjust.” 922 S.W.2d at
134-36.

We leave for another day whether we will extend
Clewis.” Even if Clewis were applied to the facts of this
case, appellant would not be entitled to relief. After giving
his written statement, appellant gave a tape recorded
statement to another officer. This tape recorded statement
was not admitted into evidence and appellant does not
question its legality. But appellant says the recording
reflects that he asked for an attorney and that this is
evidence that he had wanted an attorney at the time of his
written statement. While the tape is not made a part of
the record on appeal, the trial court made the following
findings of fact regarding the taped conversation:

Officer C.C. Abbondandolo . . . conducted an oral,
taperecorded interview with the defendant.

Abbondandolo provided cigarettes to the defen-
dant and arranged for him to be served a meal,
but the defendant stated that he did not like the
food and declined to eat it.

Abbondandolo warned the defendant of his rights
pursuant to art. 38.22, 5 2, supra, and Miranda
v. Arizona, supra. The appellant asked if an
attorney could be appointed immediately, and

® See German v. State, No. 10-94-192-CR slip op. (Tex. App.— Waco
July 5, 1995) (do not publish), reh’s denied (Aug. 2, 1995) (do not
publish) pet. granted (PDR No. 1036-95 granted to determine whether
great weight and preponderance of evidence standard for factual
sufficiency applies to trial court’s ruling on mixed questions of fact and
law).
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Abbondandolo responded that if he wanted an at-
torney at that time, they would have to termi-
nate the interview.

The defendant indicated that he desired to con-
tinue with the interview, and he voluntarily dis-
cussed the rape and murder . . .

The fact that appellant requested an attorney during his
tape recorded statement does not render the trial court’s
conclusions as to the voluntariness of his previous written
statement “so contrary to the overwhelming weight of the
evidence as to be clearly wrong and unjust.” It does not
strain credibility to believe that a defendant might provide
a written statement without invoking his right to an
attorney, but change his mind while giving a second
statement and request an attorney at that time. Appellant
contends his request for an attorney during the taped
conversation clearly indicates that he did not understand
his rights at the time of the written statement. This,
without more, does not follow. Therefore, even if a Clewis
standard were applied here, which we expressly do not
decide, appellant’s claim would have no merit. Appellant’s
points of error two-(A) through two-(E) are overruled.

In his fifth point of error, appellant alleges the trial
court erred in admitting into evidence scene and autopsy
photographs of the two deceased victims because their
probative value was far outweighed by their prejudicial
value in violation of Tex. R. Crim. Evid. 403. Appellant
recognizes that this Court has held that a photograph is
generally admissible where a verbal description of the
same is admissible. Long v. State, 823 S.W.2d 259, 270
(Tex. Crim. App. 1991), cert. denied, 505 U.S. 1224 (1992).
But, he maintains that, in the instant case, the photo-
graphs’ prejudicial value substantially outweighed any
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probative value they may have had thus rendering them
inadmissible. In his point of error, appellant refers to
thirty-nine (39) different photographs, three (3) of which
appear to be scene photographs with the remainder being
autopsy photographs of the two different victims.

Of the three photographs depicting the crime scene,
one shows both victims as their bodies appeared in rela-
tion to the surrounding environment. One of the remain-
ing two photographs shows a close-up shot of one of the
victims in the position in which she was found while the
other photograph shows the second victim as she was
found. Although these photographs are gruesome, they are
highly probative in reflecting the nature and scene of the
crime and the extent of some of the victims’ injuries.
Barnes v. State, 876 S.W.2d 316, 326 (Tex. Crim. App.),
cert. denied, __ U.S.___, 115 S.Ct. 174 (1994).

With regard to the autopsy photographs, the medical
examiner told the trial court that she needed all of the
photographs to testify to the nature and extent of the
injuries inflicted. While these photographs are also gro-
tesque and depict extensive environmental deterioration of
the subject pictured, they are probative in reflecting the
nature of the crime in the context in which it occurred and
the extent of some of the injuries. This visual evidence was
also probative of the perpetrator’s state of mind and intent
during the commission of the crime due to the nature and
extent of the injuries inflicted. Given the totality of the
evidence, we cannot say that the trial court abused its
discretion in finding that the prejudicial effect of the
photographs, if any, did not outweigh their probative
value. Point of error five is overruled.
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Finding no reversible error, we affirm the judgment of
the trial court.

MEYERS, J.

Delivered March 19, 1997
Do Not Publish
En Banc
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Appeal from Harris County
No. 71,997

JOSE ERNESTO MEDELLIN,
Appellant
-V -
THE STATE OF TEXAS,

Appellee

CONCURRING OPINION

I concur in the result as to appellant’s supplemental
points of error, and otherwise join the opinion of the Court.
However, I would directly address the merits of appellant’s
supplemental points of error and make clear to the, bench
and bar that Clewis v. State, 922 S.W.2d 126 (Tex.Cr.App.
1996), has no application in reviewing a trial court’s
determination of a motion to suppress.

McCormick, Presiding Judge

(Delivered March 19, 1997)
En Banc
Do Not Publish
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Statement of Jose Ernesto Medellin,
State’s Trial Exhibit 113 at 000076,
State v. Medellin, No. 675430 (339th Dist. Ct. 1994)

STATEMENT OF PERSON IN CUSTODY
Tuesday, June 29, 1993 Time: 554 Hrs.

Statement of Jose Ernesto Medellin taken in Harris
County, Texas.

Prior to making this statement I was warned by Sgt. L.W.
Hoffmaster of the Houston Police Homicide Division, the
person to whom this statement was made, that:

1.) JEM 1 have the right to remain silent and not make
any statement at all and any statement I make
may and probably will be used against me at
my trial;

Response: yes sir.

2.) JEM Any statement I make may be used as evidence
against me in court; Response: yes.

3.) JEM 1 have the right to have a lawyer present to
advise me prior to and during any questioning;
Response: yes sir.

4.) JEM If I am unable to employ a lawyer, I have the
right to have a lawyer appointed to advise me
prior to and during any questioning and;
Response: yes sir.

5.) JEM 1 have the right to terminate, or stop, this
interview at any time.
Response: yes sir.

6.) JEM Prior to and during the making of this state-
ment I knowingly, intelligently and voluntarily
waived, or gave up, the rights set out above and
made the following voluntary statement:
Response: yes sir. JEM
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My name is Jose Ernesto Medellin. I am 18 years old years
old. I was born in Laredo Mexico on 3/4/75. I last went to
school at Eisenhower High School and have a total of 8
years of formal education.

On Thursday June 24th, 1993, around 8:30 or 9:00PM in
the evening, I went to the Brook Green apartments with
Raual (doesn’t know last name), Peter Cantu, my little
brother Venancio Medellin Jr., Efrain Perez, Frank San-
daval and his brother Roman Sandaval. Another friend
Sean Derrick Obrien, lives in the Brook Green Apart-
ments. I went to Sean’s Apartment and told him that we
were going to initiate Raual into our gang. Sean and I
went to the parkinglot to go meet the others. Then we
went to the railroad tracks behind the Brook Green
Apartments and crossed over to the grass area on the
banks of the bayou. Peter told Sean to take him, meaning
to fight Raual, Raual’s initiation was going to be to fight
all of us. Sean said no I can’t see, it’s too dark. Sean has
vision problems.

JOSE E. MEDELLIN

Signature
Witnesses:
SGT. G. J. NOVAK  6-29-93 7:23 AM
M. E. DOYLE 6-29-93 7:23 AM

Page 2 of Custodial Statement of Jose Ernesto Medellin.

Me and Peter were talking to Sean about it. We called
Roman Sandoval to where we were and told Roman to
take him. Roman said no man he’s a little bit to big for me.
Then we told Roman that if we were to get into a fight out
on the street he wouldn’t be able to say that. Roman said
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fuck it, I'll take him. Roman went up to Raual and started
fighting with him. They stopped fighting and Sean said
fuck it, I'll whip his ass to. Then Sean started fighting
with Raual. They stopped fighting and Peter said I'll take
him. I told Peter no you are the leader I'll take him. I
fought Raual and then we stopped. Then Peter said you
take him Junior, meaning Efrain Perez and they started
fighting. When they stopped Peter told Raual that if he
could stand up for more than ten seconds, he was in. Then
we went back to the tracks in the middle of the railroad
bridge and we were drinking up there. We were talking
and drinking and we said fuck it lets find something else
for him to do.

We were walking back to the parking lot and as we were
walking down the tracks a girl passed by us. When Peter
saw the second girl, he said kick his ass Junior to Efrain
Perez. Peter thought the hispanic girl was a boy. We
started talking to the two girls, they told us their names
were Jenifer and Elizabeth and that they had to go home.

Peter grabbed Jenifer and said bitch your going to come
over here. Peter told Raual to grab the other one. The were
saying let us go please and Peter said bitch were going to
fuck your ass. Elizabeth said don’t hurt me I'll let you do
it. I was with Peter and Elizabeth and Sean, Raual and
Efrain were with Jenifer. Peter was having sex with
Elizabeth, then Peter ask her for her phone number and
she gave him a number, 686-3267. Then Peter ask her why
don’t you suck my friends dick, meaning me, and she said
yes. Then she did it. Elizabeth told me to hurray up that
she had to go home. She ask Peter you’re going to let us go
right and he said yes.
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While this was going on Raual, Sean and Efrain were
taking turns having sex with Jenifer.

Then Peter called Raual and me over to where he was.
Peter told my little brother to get all their stuff, beepers,
watch, rings and necklaces. Then we took them to the
woods and Efrain began having sex with Elizabeth in the
woods and Sean with Jenifer. Then Peter told Raual to kill
Jenifer, Sean handed Raual a belt and said do it with this.
Raual strangled Jenifer with the belt. The belt tore and
Jenifer fell to the ground and Peter told Raual to use his
foot, to put his foot on her throat and step on it. Then
Raual did that. Peter told Efrain to do the same thing to
Elizabeth but to use his shoe lace. Efrain couldn’t get a
good grip so he told me to hold one end of the shoe lace.
Then Efrain got a better grip on the shoe lace and took it

JOSE E. MEDELLIN

Signature
Witnesses:
SGT. G. J. NOVAK 6-29-93 7:23 AM
M. E. DoYLE 6-29-93 7:23 AM

Page 3 of Custodial Statement of Jose Ernesto Medellin.

back and continued to choke Elizabeth. Efrain let go and
she was still moving and Peter told him to step on her
throat and Efrain did that.

As all of this was going on, my little brother walked by and
Peter told me to tell him to leave, so that he wouldn’t see it
but they had already started killing the girls.

As we were leaving Raual said I don’t think this bitch
is dead, he was talking about Jenifer. Raual started
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stomping on Jenifer’s face with his foot. Then he started
doing the same thing to Elizabeth. Then we left.

Raual kept some of the jewelry and I threw one of the
beepers in the bayou and Peter threw the other beeper in
the bayou. Then we went home. The Mickey Mouse Watch
that my little brother Venancio had belonged to one of the
girls, I don’t know which one.

I have read this, my statement, consisting of 3 page/pages,
and finished reading it at 7:23 Hrs.

JOSE E. MEDELLIN

Signature
Witnesses:
SGT. G. J. NovAK Pr# 39034 Date: 6-29-93
M. E. DOYLE Pr# 40900 Time: 07:23 Hrs.

End of statement of Jose Ernesto Medellin.
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Affidavit of Manuel Perez Cardenas, the Consul
General of Mexico, filed in support of state
post-conviction application for a writ of habeas corpus;
Ex parte Medellin, No. 675430-A (339th Dist. Ct. 2001);
No. 50,191-01 (Tex. Crim. App. 2001).

AFFIDAVIT OF MANUEL PEREZ-CARDENAS
STATE OF TEXAS §
COUNTY OF HARRIS §

My name is Manuel Perez Cardenas, Consul General
of Mexico in Houston, Texas. My current address is 1440
Westoffice Drive, Houston Texas 77042. I 