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REP LY BRIEF FOR THE P ETITIONERS

––––––––––––Ë––––––––––––

AR G U M E N T

I. Th e  P rin c ip le s  o f Exc lu s iv ity  Con tro l th is  Case

At issue is whether  §6404(h) gave the Tax Cour t
exclusive review over  all §6404 cla ims. If so, then  it
r epea led by implica t ion the, then-recognized, §§1346(a)(1),
1491(a)(1), and 7422(a) refund  ju r isdict ion  of the United
Sta tes Cour t  of Federa l Cla ims ("Cla ims Cour t ") and the
dist r ict  cour t s over  §6404(e)(1) and other  §6404 cla ims. 

When addressing two sta tu tes tha t  appear  to conflict  or
over lap, th is Cour t  fir st  addresses the doct r ine of implied-
repea l for  congressiona l in ten t  and to see if t he st a tu tes can
co-exist . Only if t hey cannot  co-exist  in  harmony and
Congress did not  clea r ly in tend to repea l the ea r lier  sta tu te
will t h is Cour t  then  turn  to other  maxims of st a tu tory
const r uct ion . Watt v. Alaska , 451 U.S. 259, 266-67 (1981);
J .E .M. Ag S upply, Inc. v. Pioneer H i-Bred  In ternat'l, Inc.,
534 U.S. 124, 143-44, 155-56 (2001).

Instead, the United Sta tes relies on  the Preiser Rule to
asser t  tha t  Cla ims Cour t  and dist r ict  cour t  refund
jur isdict ion  has been  preempted by §6404(h) – "a  precisely
drawn, deta iled st a tu te preempts more genera l remedies" –
which  is a  pr inciple of exclusivity applied a lmost  exclusively
in  civil r igh t s and qu iet  t it le act ions. Preiser v. R odriguez ,
411 U.S. 475 (1973). Tha t  maxim uses an  ana lyt ica l
approach  simila r  to implied repea l, but  is inapplicable here
and, even  when applied, proves §6404(h) did not  preempt
Cla ims Cour t  and dist r ict  cour t  refund ju r isdict ion  over
§6404(e)(1) aba tement  cla ims.
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A. Exclusive Tax Cour t  Review Would Impliedly
Repea l Exist ing Refund J ur isdict ion
in  the Cla ims Cour t  and Dist r ict  Cour t s

An implied repea l will only be found where provisions
in  two sta tu tes a re in  “ir r econcilable conflict” or , though
inapplicable here, where the la t t er  covers the whole subject
of t he former  and “is clea r ly in tended as a  subst it u t e.”
Branch  v. S m ith , 538 U.S. 254, 273 (2003), quoting Posadas
v. N at'l City Bank , 296 U.S. 497, 503 (1936).

"[R]epea ls by implica t ion  are not  favored." Univ. Interp.
S huttle Corp. v. Wash. Metro. Area T ransit Com m 'n , 393
U.S. 186, 193 (1968). There is a  "power fu l presumpt ion"
aga inst  and th is Cour t  requires "st rong suppor t " to find an
implied repea l. Lockhart v. U.S ., 126 S.Ct . 699, 704 (2005);
Zedner v. U.S ., 126 S.Ct . 1976, 1989 (2006). In  2003, J ust ice
O'Connor  surveyed the h istory of th is Cour t  and could find
no "implied r epea l of a  st a tu te since 1975. ... [a ]nd ou t side
the an t it rust  con text , [none] since 1917." B ran ch , a t  273,
O'Connor , J ., concur r ing in  pa r t , dissen t ing in  pa r t . Nor  can
Counsel find any since.

1. TH E R E  IS  NO  IR R E C O N CIL AB L E  CO N F L I C T  H E R E

When two sta tu tes a re capable of co-exist ing, it  is the
duty of the cour t s to regard each  as effect ive, R adzanower
v. T ouche R oss & Co., 426 U.S. 148, 155 (1974), citin g
Morton  v. Mancari, 417 U.S. 535, 551 (1974), and the
presumpt ion  is  t ha t  the ea r lier  is in tended to remain  in
force. U.S . v. Burroughs, 289 U.S. 159, 164 (1933). Im plied
repea l will be found on ly if necessa ry to make the la ter
st a t u te work, and then  "only to the minimum exten t
necessary." R adzanower a t  155. "The bet t er  r eading is to
give each  provision  a  separa te sphere of in fluence." Branch
a t  296, O'Connor , J ., concur r ing in  par t , dissen t ing in  par t .
"Redundancies across st a tu tes a re not  unusua l even t s in
dra ft ing, and so long as there is no 'posit ive repugnancy'
between  the two laws ... a  cour t  m ust  give effect  to both .
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Tax Cour t  ju r isdict ion  under  §6404(h) a pplies to the IRS's fa ilu re to
1

aba te in terest  under  any of the subsect ions of §6404, and is not  lim ited
to aba t em en t s under  §6404(e)(1). For  example, the Tax Cour t  has
ju r isdict ion  under  §6404(h) to hea r  an  appea l regarding §6404(a)
aba tement  cla ims. Woodral v. C.I.R ., 112 T.C. 19 (1999). This includes
aba tements of in terest  accrued on  income taxes. Boyd  v. C.I.R ., T.C.
Memo 2000-16. Both  S elm an v. U.S ., 941 F .2d 1060 (10  Cir . 1991) andt h

Horton  Hom es, Inc. v. U.S ., 936 F.2d 548 (11  Cir  1991) found refundt h

ju r isdict ion  bu t  held tha t   review of (e)(1) cases was precluded becau se
tha t  provision  was discret ionary, and noted tha t , by compar ison , review
of a  §6404(e)(2) case was not  so precluded.

Connecticu t N at'l Bank  v. Germ ain , 503 U.S. 249, 253
(1992), citing Wood v. U.S ., 41 U.S.(16 Pet .) 342, 363, 10
L.Ed. 987 (1842)). Fur ther , t he r u les aga inst  implied
repea ls have even  grea ter  force where repea l is implied not
from the enactmen t  of an  independen t  st a tu t e, bu t  from
revisions of por t ions of st a tu tory schemes. Watts v. Hadden ,
651 F .2d 1354, 1382 (10  Cir . 1981).t h

There is no posit ive repugnancy between  the §6404(h)
gran t  of ju r isdict ion  to the Tax Cour t  and the exist ing
refund ju r isdict ion  of the Cla ims Cour t  and dist r ict  cour t s
unless t he Tax Cour t 's ju r isdict ion  is deemed exclusive.  In1

Beall the Fifth  Circu it  recognized tha t  "t he m ore na tura l
in terpreta t ion  of §6404(h) is t ha t  Congress simply chose to
extend concurren t  ju r isdict ion  to the Tax Cour t  over  a
cer ta in  cla ss of cla ims." Beall v. U.S ., 336 F.3d 419, 429
(2003).

2. CO N G RE S S  H AD  N O  CL E AR  AN D  MAN I F E S T  IN T E N T  T O

RE P E AL  TH E  E XIS T IN G  RE F U N D  J U R I S D I C T IO N  O F  T H E

CL AIM S  CO U R T  AN D  DI S T R I C T  CO U R T S

Where two over lapping sta tues can  co-exist
harmoniously with in the established sta tutory scheme, then
an  implied repea l will on ly lay where there is  "a  clea r ly
expressed congressiona l in ten t ion ." Mancari, a t  551.
Congressiona l in ten t  to repeal must  be "clear  and
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manifest ." U.S . v. Borden  Co., 308 U.S. 188, 198 (1939),
quoting R ed  R ock  v. Henry, 106 U.S. 596, 602 (1883).

Congress m ade no clear , m anifest  expression  of in ten t
to repea l the then-exist ing §6404 refund ju r isdict ion ,
including §6404(e)(1) r efund ju r isdict ion , of the Cla ims
Cour t  and the dist r ict  cour t s when it  enacted §6404(h). The
legisla t ive h istory sa id no in ferences should be drawn. Pet .
App. 63. "Infer r ing repeal from legisla t ive silence is
hazardous a t  best " and increases the possibilit y for  er ror .
Cook  County, Illinois v. U.S ., 538 U.S. 119, 132 (2003).

Not  on ly was repea l not  clea r ly manifest , bu t , as the
Fifth  Circu it  recogn ized, by enact ing §6404(h) Congress
r emoved the bar r ier s to dist r ict  cour t  review upon  wh ich
the Horton  Hom es cases relied. Beall a t  428. Subsequen t  to
1996, it  can  no longer  be asser ted tha t  §6404(e)(1) refund
determina t ions a re tota lly discret ionary and, thus, the
Cla ims Cour t  and dist r ict  cour t s a re no longer  precluded
from exercising their  r efund ju r isdict ion  over  those cla ims.

In  the absence of some affirmat ive showing of in ten t  to
repea l, the on ly permissible just ifica t ion  for  a  repea l by
implica t ion  is when  the two sta tu tes a re ir reconcilable.
Mancari, a t  551, citing Georgia v. Pennsylvania R . Co., 324
U.S. 439, 456-457 (1945). Here §§1346(a)(1), 1491(a)(1), and
6404(h) fit  with in  t r adit iona l complementa ry scheme of t ax
con t roversy ju r isdict ion  a r t icu la ted in  Flora v. U.S ., 357
U.S. 63, 74 (1958). The Cla ims Cour t  and dist r ict  cour t s
have refund ju r isdict ion  and the Tax Cour t  has pre-
paymen t  ju r isdict ion  over  §6404 cla ims, including
§6404(e)(1) cla ims. Because there is no express, explicit
language or  even indica t ion  that  Congress in tended another
jur isdict iona l scheme, a  repea l by implica t ion  cannot  lay.

Moreover , none of the au thor it ies cit ed by the United
Sta tes in  r esponse and in  suppor t  of implied repea l of
§1346(a)(1) and 1491(a)(1) refund ju r isdict ion  over
§6404(e)(1) cla ims a re implied repea l cases. The Un it ed
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Sta tes' implied repea l au thor it ies a re a ll Preiser Rule cases.

B. The Preiser Rule Does Not  Apply Here

To avoid the disfavored doct r ine of implied repea l, the
United Sta tes asser t s the Preiser Rule, which  does not
apply in  a  case such  as th is.

The Preiser Rule cases, including the au thor it ies cit ed
by the United Sta tes (with  the except ion  of the two tax
cases), address whether  a  la ter  st a tu t e or  st a tu tory scheme
preempts common-law or  inapplicable sta tu tory remedies.
In  t hose cases, cla imants (for  var ious reasons including
seeking enhanced damages, avoiding expir ed st a tu tes of
limit a t ion , or  avoiding bu rdensome admin ist ra t ive
requirements) r ely not  on the par t icu la r  st a tu te in  quest ion
but  on  other , more genera l remedies to obta in  relief. S ee
e.g., Block  v. N orth  Dakota , 461 U.S. 273, 280, 281-2 (1983);
Brown v. G.S .A., 425 U.S. 820, 826-828 (1976).

These "a r t fu l pleadings" had been  asser ted in  the past
because there had been  no sta tu tory cause of act ion  and/or
effect ive judicia l en forcement  mechanism. Over  t ime, these
a lt erna t ive remedies were found to be fa ta lly flawed for  two
basic reasons: (i) the ea r lier  st a tu tory au thor ity upon which
the act ion  was brought  did not  encompass t he cla im a t
issue, or  (ii) the s t a tu tory and/or  common-law causes of
act ion  lacked a  waiver  of sovereign  immunity and/or  gran t
of ju r isdict ion . S ee e.g., N orth  Dakota , 461 U.S. a t  281-2 (no
waiver  of immunity pr ior  to passage of the Quiet  Tit le Act
("QTA") and judicia l na r rowing of the scope of "officer 's
su it s" circumscr ibed tha t  cause of act ion); and Brown , 425
U.S. a t  826-28 (§717 of Tit le VII did not  protect  federa l
employees, admin ist ra t ive remedies were ineffect ive
because immunity had not  been  waived, and there was no
ju r isdict iona l basis to support  su it  on  a lt erna t ive remedies).

The Preiser Rule addresses whether  enactment  of a
more precisely drawn, deta iled st a tute preempts these more
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"genera l," "a r t fu lly pled" remedies. But  the Preiser Rule
does not  per se est ablish  tha t  a  la t er  "precisely drawn and
deta iled st a tu te preempts mor e genera l remedies." E.g.,
Brown , a t  833, citing J ohnson  v. R ailway Express Agency,
421 U.S. 454 (1975)(dist inguish ing an  ea r lier  case tha t  held
Tit le VII was not  exclusive because sovereign  immunity had
been  waived for  other  remedies a nd legisla t ive h istory
manifest  in ten t  to a llow individua ls to a lso pursue other
sta te and federa l st a tu tory remedies). The key issue, as is
eviden t  from Brown , N orth  Dakota, and other  Preiser Rule
cases, is whether  Congress in tended t he la ter -enacted,
st a tu tory cause of act ion  to comprehensively supplan t  the
other  inapplicable and/or  flawed remedies.

The in it ia l considerat ion  in  making tha t   determina t ion
is whether  Congress believed, a t  the t ime it  enact ed t he
mor e precise, deta iled sta tu te, tha t   no remedy existed a t
a ll or  the other  remedies were fundam en tally flawed
because t hey lacked a  waiver  of immunity or  gran t  of
ju r isdict ion . E.g., N orth  Dakota, a t  285. The answer  to tha t
quest ion  proves the Preiser Rule has no applica t ion  in  th is
case.

The unanimous judicia l determina t ion  pr ior  to §6404(h)
was the Tax Cour t  lacked  ju r isdict ion  over  §6404 cla ims,
including §6404(e)(1) cla ims. This was because there was no
express ju r isdict iona l gran t  in  t he Tax Code as required by
§7442 and aba tement  cla ims were not  encompassed by any
of the Tax Cour t 's other  ju r isdict iona l gran t s. S ee 508
Clin ton  S treet Corp. v. C.I.R ., 89 T.C. 352 (1987).
Consequent ly, § 6404 act ions in  the Tax Cour t  were
fundamenta lly flawed. 

However , a n  a lt erna t ive st a tu tory mechanism for
judicia l access did exist  pr ior  to enactment  of §6404(h), a
pay-and-sue refund cla im based on  §§1346(a)(1) and
1491(a)(1) ju r isdict ion . Every cour t  to reach  the issue
recognized tha t  in terest  accrued as a  resu lt  of IRS er rors or
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delays fit  squarely wit h in  t he scope and language of
§§1346(a)(1), 1491(a)(1), and 7422, which  waived sovereign
immunity and established ju r isdict ion  over  those
§6404(e)(1) cla ims. The Un it ed Sta tes has not  cha llenged
tha t  under lying r efund ju r isdict ion  determina t ion .
Moreover , under  the S elm an  and Horton  H om es ana lysis,
the other  "sha ll aba te" §6404 subsect ions faced no
impediment  to a  refund act ion  once paid.

Preiser Rule determina t ions a lso t u rn  on the policy
reasons a nd purpose under lying the st a tu te a t  issue. S ee
Preiser a t  489-90; N orth  Dakota , a t  283-4. Here, there is no
evidence tha t  Congress had a  specific policy it  was t rying to
ach ieve or  specia l purpose it  was t rying a ccomplish  by
preempt ing (or  repea ling) Cla ims Cour t  or  dist r ict  cour t
refund ju r isdict ion  over  aba tement  cla ims. To the cont ra ry,
the st a ted policy and purpose beh ind the or igina l enactment
of §6404(e)(1) and the genera l pu rpose of the 1996
amendments was to expand taxpayer  r igh t s and remedies.

 In  1986, §6404(e)(1) was enact ed with  the st a ted
purpose of giving the IRS a  t ool t o aba te excessive in terest
accrued as a  r esu lt  of IRS er rors or  delays – which  the IRS
had refused to do. H .R. Conf. Rep. 99-841, 2  Sess. II-810,n d

1986-3 C.B. Vol. 4, 810, 1986 WL 31988, **4898-9. Ten
years la t er , as a  par t  of t he a pt ly t it led Taxpayer  Bill of
Right s II ("TBOR2"), Congress revisit ed the in terest
aba tement  issue in  the context  of comprehensive legisla t ion
a imed a t  increased  protect ion  of t axpayer ' r igh t s in
complying with  the tax laws and in  dea ling with  the IRS.
H.Rep. 104-506, 2  Sess. 22, 1996-3 C.B., 70. It  would ben d

inconsist en t  with  the st a ted pu r pose of th is legisla t ion  to
narrow judicia l review of IRS aba tement  denia ls by
preempt ing refund ju r isdict ion  over  aba tement  cla ims.

Preem pt ion  of refund ju r isdict ion  over  §6404 cla ims
would a lso, for  the fir st  t ime, require a  completely ludicrous
split t ing of the lit iga t ion  of an  aba tem en t  r eview under
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§6404(a), which  refer s to aba tements of t ax liabilit ies where
the tax liability (including in terest ) is excessive, assessed
after  the st a tu te of limita t ions expired, or  is er roneously or
illega lly assessed. If exclusive, a  t axpayer  would have to
challenge the fa ilu re to aba te the in terest  in  t he Tax Cour t
and sue for  r efund of the tax a ft er  payment  in  Cla ims Cour t
or  dist r ict  cour t , where ju r isdict ion  a lready exist s over  both
the tax and interest  refund por t ions. Th is ou tcome is
cont ra ry to the genera l in ten t  behind TBOR2.

The legisla t ive h istory specific t o §6404(h) lacks any
evidence tha t  Congress in tended to provide a  new scheme
t ha t  would supplan t  Tax Cour t  ju r isdict ion  over  exist ing
Cla ims Cour t  and dist r ict  cour t  refund ju r isdict ion  wit h
respect  to §6404 cla im s. Tha t  h istory begins with  a
sta tement  of cur ren t  law – "[f]edera l cou r t s  genera lly do
not  h ave the ju r isdict ion  to review IRS's fa ilu re to aba te
in terest ."[Em phasis added]. H .R.Rep. No. 104-506, a t  28
(1996). Pet .App. 62-3.

This st a tement  is t rue on it s face with  respect  t o the
Tax Cour t .

This st a tement  may even  be const rued as reasonably
accura te, despit e the misuse of the term "jur isdict ion ,"
based on  the determina t ion  tha t  §6404(e)(1) abatement  was
tota lly discret ionary with  the IRS. This determina t ion  had
been  m ade n ot  only with  respect  to the Cla ims Cour t  and
the dist r ict  cour t s, bu t  a lso with  respect  to the Tax Cour t .
Bax v. C.I.R ., 13 F .3d 54, 58 (2  Cir . 1993)(extendingn d

S elm an  and H orton  Hom es preclusion  to Tax Cour t
ju r isdict ion, if any).

Th is st a tement  is a lso accura te for  pre-payment
jur isdict ion  to review a  denied aba tement  request  under
§§6404(a)(1), (2), and (3); §6404(d); §6404(e)(2); §6404(f); or
§6404(g), some of which  are manda tory. Bu t  for  these
provisions (other  than  §6404(g) enacted in  1998), the old
pay-and-sue remedy under  §1346(a)(1) and/or  §1491(a)(1)
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was ava ilable. Any cla im for  aba tement  of unpa id in terest
under  §6404(a)(1), (2), or  (3), once pa id, becom es noth ing
more than  a  rout ine refund cla im  under  §1346(a)(1) and
1491(a)(1). And, as S elm an Horton  Hom es both  not ed,
§6404(e)(2) aba tements a re not  discret ionary.

The remainder  of the Preiser R ule ana lysis tu rns on
whether  the st a t u t e is "precisely drawn [and] deta iled,"
which  may reflect  Congressiona l in t en t  to make the new
enactment  a  comprehensive, exclusive remedy and foreclose
other  remedies. Preiser, 411 U.S. a t  489. The quest ion  is
whether  the sta tu tory framework of t he la ter  act  is so
comprehensive and complete tha t  a llowing cla imants to
br ing an  act ion  under  more genera l r emedies would be
inconsisten t  with  that  ca refu lly t a ilored new scheme and
leave it  super fluous.

Congressiona l in tent  to comprehensively supplant  more
genera l remedies must  be express, must  be suppor ted by
clear  and convincing evidence, and the burden  of proving
tha t  Congress has expressly withdrawn the more genera l
remedy is on  t he defendant . S m ith  v. R obinson , 468 U.S.
992, 1012 (1984); Wright v.  Roanoke R edevelopem ent &
Housing Auth ., 479 U.S. 418, 423 (1987). The United Sta tes
has not  met  tha t  burden  here.

Some of the factors reviewed in  tha t  r espect  include:
the size and complexity of the sta tu te, whether  pr ovisions
of t he st a tu te indica te a  specific Congressiona l purpose tha t
would be thwar ted by a llowing more genera l r emedies, and
the "ba lance, completeness and st ructura l in tegr ity" of the
sta tu te. 

For  example, in  Brown , the Cour t  exam ined §717 of
Tit le VII of the Civil Right s Act  of 1964, a  complex provision
t ha t  crea ted a  new cause of act ion  a llowing federa l
employees, for the first tim e, t o sue the governmen t  in
discr imina t ion  cases. The st a tu te crea ted a  new commission
with  extensive, specific enforcement  powers and cr ea ted
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r igorous, exhaust ive administ ra t ive r equirements and t ime
limita t ions tha t  governed those act ions, including mult iple
layers of administ ra t ive review and mult iple limita t ions
per iods for  filing su it . The st a tu te st a ted tha t  the provisions
regarding judicia l r eview sha ll govern  act ion  brought  under
tha t  sect ion of Tit le VII. The Cour t  commented tha t  "[i]t
would require the suspension  of disbelief to ascr ibe to
Congress the design  to a llow it s ca refu l and thorough
remedia l scheme to be circumvented by ar t fu l pleading."

In  N orth  Dakota , the Cour t  examined the Qu iet  Tit le
Act , another  lengthy st a tu t e designed to replace t he more
genera l "officer  su it " remedy, which  lacked a  waiver  of
immunity. The QTA is compr ised of mult iple subsect ions
specifica lly negot ia ted between  Congress and the J ust ice
Depar tment  to ach ieve specific goals, including: limit ing the
waiver  of im munity by excluding cer ta in  lands, a llowing the
opt ion  of money damages in st ead of su r r ender ing proper ty,
making the remedy prospect ive on ly, and shor t en ing the
limita t ions per iod.

Here, §6404(h) was necessary because §7442 requires
Tax Cour t  ju r isdict ion  to be expressly set  ou t  in  the Tax
Code. Tha t  provision  is on ly one sen tence long, with  th ree
shor t  "Specia l Rules." While the t erms in  tha t  provision  are
deta iled, even  a  cursory survey of other  Tax Cour t
ju r isdict ional gran ts makes it  clea r  t ha t  t hey are
consist en t ly precise and excrucia t ingly deta iled. E.g.,
§6213(a) and 7481(c).  

The specific t erms of §6404(h) do not  evidence any
inten t  to crea te a  new scheme to supplan t  the well
established pre-payment  post -payment  scheme recognized
in  Flora . Nor  is there any evidence of in ten t  to replace the
refund cla im a lt erna t ive for  a ll §6404 aba tement  act ions.

For  example, the 180 day limita t ions per iod is
consist en t  with  the exist ing scheme of shor ter  limita t ions
per iods for  seeking pre-payment  review in  the Tax Cour t .
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Moreover , the direct ion  to review IRS aba tement
denia ls for  abuse of discret ion  is not  indicia  of a  new
scheme, bu t  a  codifica t ion  of the exist ing, common-law
standard used to review IRS determinat ions. E.g., Copeland
v. C.I.R ., 290 F .3d 326, 332 (5  Cir ., 2002).t h

In  1986, Congress enacted §6404(e)(1) bu t  did not
expr essly iden t ify a  st andard by which  to review IRS
abatemen t  denia ls. The S elm an  and Horton  Hom es cases
found this lack of a  st anda rd for  r eview to be indica t ive of
tota l discret ion .

But  Congress has h istor ica lly not  expressly set  out  the
standard to use in  r eviewing IRS determina t ions. Previous
pena lty provisions, did not  specify  the st andard of review.
§§6659, 6660, and 6661. In  1989, Congress replaced those
pena lt ies, among others, with  a  single pena lty, §6662,
par t ia lly to "elimina te" the IRS's habit  of "st acking"
mult iple pena lt ies on  a  single deficiency. S ee H.R.Rep. No.
101 -247 , a t  1388  (1989),  rep r in t ed  in  1 9 8 9
U.S.C.C.A.N.1906, 2858-59. Congress aga in  saw no need to
sta te the s t andard for  judicia l review of tha t  pena lty.
Nonetheless, IRS pena lty determina t ions a re reviewed for
abuse of discret ion . E.,g., Addington  v. C.I.R ., 205 F.3d 54,
62 (2  Cir ., 2000). n d

Codifica t ion  of t he abuse of discret ion  standard was a
response to S elm an  and Horton  Hom es, not  evidence of a
new scheme or  st a tu tory framework. No addit iona l
sta tu tor y pr ovision  was or  is necessary to establish  the
standard of review for  t he Cla ims Cour t  and dist r ict  cour t s
now tha t  Congress ha s cla r ified tha t  the familia r  abuse of
discret ion  st andard is to be applied to a ll §6404 aba tement
cla ims.

As with  implied r epea l, the Preiser Rule should not  be
ligh t ly used when the "new" sta tu te is not  independent , but
a  revision  to an  exist ing st a tu tory scheme. Watts, 651 F.2d
a t  1382. The "ba lance, completeness and st ructura l
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S m ith  v. R obinson  is not  a  tax case.
2

in tegr ity" of §6404(h) cannot  be proper ly determined
withou t  consider ing the ju r isdict ion  of the Tax Cour t , the
Cla ims Cour t , and the dist r ict  cou r t s in  the exist ing tax
con t roversy scheme. Under  tha t  scheme, the Tax Cour t  has
pre-payment  ju r isdict ion  over  tax mat ter s and the Cla ims
Cour t  and dist r ict  cour t s have post -payment  refund
jur isdict ion  over  those same tax mat ter s.

The government  er roneously asser t s th is scheme has
no place in  §6404(e)(1) ju r isdict ion  because aba tement  of
excessive in terest  is colla tera l t o or  inciden t  to the
under lying liability. But  as expla ined in  the Hincks'
opening br ief, by st a t u t e in terest  is a  par t  of t ax. §6601.
In terest  determina t ions, especia lly excessive in terest
det er m in a t ions, a r e in t egr a l t o t h e su bst a n t ive
determina t ion  of the amount  of the liability and a r e not
inciden t  to the substan t ive liability.

The factors for  determin ing whether  a  "specific sta tu te
preempts more genera l r emedies," a re not  limited to
implied repea l or  Preiser Rule determina t ions. When faced
with  two compet ing sta tu tes of limita t ion , the Cour t  has
used these factors to determine which  cont rols. U.S . v. A. S .
Kreider Co., 313 U.S. 443 (1941). But  the United Sta tes
oversta tes Kreider and R om ani  t o asser t  they a re t ax2

applica t ions of the Preiser Rule. In  both  cases, the Cour t  did
not  hold tha t  one tax rela ted st a tu te impliedly repea led or
preempted anot her , but  used the factors to harmonize the
two sta tu tes.

The same harmony can  on ly be reached here by
in terpret ing §6404(h) t o gran t  the Tax Cour t  pre-payment
ju r isdict ion  and the Cour t  of Cla ims and dist r ict  cour t s
post -payment  ju r isdict ion  over  §6404 cla ims, including
§6404(e)(1) cla ims.
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The par tnersh ip procedures codified a t  26 U.S.C. §§6221-6234, as
3

enacted by the Tax Equity and F isca l Responsibility Act  of 1982, Pub.L.
No. 97-248, 96 Sta t . 324 and as therea fter  amended.

Since 1999, a  new, very limited pre-payment  venue review may be
4

ava ilable via  a  collect ion  due process (CDP) hea r ing before a  levy is
issued or  a fter  a  lien  is filed aga inst  a  taxpayers assets. §§6320 and 6330.

II. An om alie s  Fore se e n  by  th e  Fifth  Circu it  are
Evide n t in  th is  TEFRA P artn e rsh ip-Re late d  Case

This is a  TEFRA par tnersh ip-rela ted case, which
expla ins why many of the Unit ed Sta tes' asser t ions are
factua lly and lega lly incor rect .3

The Hincks were par t ies to the §6226 TEFRA
par tnersh ip-level case for  1986. Pet . App. Supp. 78. In  a
§6226 TEFRA par tnersh ip-level case the Tax Cour t  can  on ly
adjust  and a lloca te par tnersh ip it ems. §6226(f). It  cannot
make t ax determina t ions. The Hincks ceased to be par t ies
to tha t  case when  they set t led their  pa r tnersh ip it ems with
the IRS. §§6226(d), 6229(f), 6231(b)(1)(C).

Under  TEFRA, once a  par tner 's par tnersh ip it ems are
adjusted, by Tax Cour t  decision  or  agreement , a s here, the
IRS may genera lly compute the resu lt ing t ax and in terest
liabilit ies, if any, and assess them without  fu r ther
oppor tun ity for  pre-payment  r eview as it  did to the Hincks.
The IRS fir st  not ified the Hincks of t heir  liability in  2000,
13 years a ft er  their  1986 return  was filed and years a ft er
1989-1993, the aba tement  per iod they seek under
§6404(e)(1). Genera lly, a  TEFRA par tner  cannot  con test
whether  the IRS proper ly applied the adjustments or  made
other  er ror s in  recomput ing and assessing the liabilit ies
unt il he has pa id them in  fu ll and filed a  refund cla im.  He4

may then  ra ise these issues, for  the fir st  t ime, in  refund
lit iga t ion , as the Hincks did here.
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A. No Agreement  to Tax Liability

The United Sta tes er r s in  sta t ing tha t  the IRS "made
an  agreed adjustment  to pet it ioners' 1986 [t ax] liability."
The Hincks agreed to adju st  their  pa r tnersh ip it ems. The
United Sta tes makes the com m on  er ror  of r efer r ing to an
agreement  to adjust  pa r tnership it ems as an  agreement  to
a  tax liabilit y. There was no agreement  as to the u lt imate
tax liability.

B. Cla im Split t ing

The United Sta tes may be t echnica lly cor rect  when  it
says tha t  m ost  "t axpayer s lit iga te t heir  t ax dispu tes in  the
Tax Cour t , and those taxpayer s must  split  t heir  cla ims in
any event , since an  in terest  aba tement  cla im does not  r ipen
unt il a ft er  the Tax Cour t  has determined tha t  a  deficiency
exist s." But  th is is simply not  t rue in  TEFRA cases. In  the
Hincks' pa r tnersh ip-level case, the Tax Cour t  cou ld on ly
adjust  and a lloca te par tnersh ip it ems. §6226(f). It  could not
determine t heir  t ax deficiency. The IRS then  assessed the
tax and in terest  without  fu r ther  pre-payment  oppor tun ity
for  Tax Cour t  review. The H incks' only recourse to a
mathema t ica l or  substan t ive assessment  er ror  was to pay
and sue for  refund, as here and in  the other  AMCOR cases.
In  addit ion  to the §6404(e)(1) cla im common to a ll AMCOR
pla in t iffs, Weiner v. U.S ., 389 F .3d 152 (5  Cir . 2004), a lsot h

addressed a  §6229(a) limita t ions cla im and §6621(c) pena lty
in terest  cla im.

TEFRA par tners would not  be for ced t o "split  their
cla ims in  any event" between  their  pre-payment  bases for
tax aba tement  and their  post -payment  §6404(e)(1) bases for
in terest  aba t ement , as asser ted by the United Sta tes,
because they could cha llenge the tax and in t er est
assessments only in  refund lit iga t ion . But  if the Tax Cour t 's
ju r isdict ion  over  §6404(e)(1) cla ims is exclusive, they would
be forced to split  off their  §6404(e) ground for  refund from
any other  grounds they might  have tha t  cou ld or  m ust  be
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The Hincks and Bea lls were chosen  to lead th is §6404(e)(1) issue
5

because they, a lmost  un iquely among the AMCOR pla in t iffs, asser ted no
other  grounds for  refunds.

pursued in  t he Cla ims Cour t  or  dist r ict  cour t s. Tha t  would
mean  split t ing the §6404 cla im s from the limita t ions
cla ims, the §6621(c) pena lty in terest  cla ims, and any other
par tner -specific cla im bases, e.g. §6229(d) un t imely
assessments, and er roneous interest  computa t ions based on
the doct r ine of Avon Products, Inc. v. U.S ., 588 F .2d 342 (2n d

Cir . 1978) or  §6621(d) in terest  net t ing.5

C. Net  Wor th

The United Sta tes asser t s on  an  er roneously nar row
in terpreta t ion  of §6404(e) to a rgue tha t  wea lthy taxpayers
should not  be a llowed a  refund forum to pursue their
§6404(e)(1) cla ims because they can  avoid any IRS er rors or
delays as to in terest  by simply paying the tax as soon  as the
IRS not ifies them of the deficiency so tha t  "fur ther  in terest
does not  accrue." This misapplies the well established
meaning of the phrase, "a ft er  the IRS contacts the taxpayer
in  wr it ing wit h  respect  to such  deficiency or  payment ."
Congressional in ten t , IRS regula t ions, numerous Tax Cour t
holdings, and Beall, t he au thor ity cit ed by the Un it ed
St a tes, a ll hold tha t  §6404(e) cla ims apply to er ror s and
delays a ft er  the IRS not ified a  taxpayer  t ha t  h is return  had
been  selected for  examina t ion , not  on ly a ft er  the IRS
concluded an  examina t ion  and not ified the t axpayer  of the
amount  due. S. Rept . No. 99-313 (1985), 1986-3 C.B.(Vol. 3)
1, 208; H . Rept . 99-426 (1985), 1986-3 C.B. (Vol. 2) 1, 844;
and Conf. Rept . 99-841 (1985), 1986-3 C.B. (Vol.4) 1, 811.
The Hincks, like other  AMCOR par tners, seek aba tement
for  er ror s and delays a ft er  t he IRS's fir st  wr it ten  not ice of
the commencement  of an  examina t ion  was made in  la te
1988 or  ea r ly 1989, depending on the par tnersh ip, long
before the IRS not ified them of their  "deficiency" many
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For  AMCOR par tners like the Hincks wh o set t led on  Forms 870-
6

P(AD), the fina l t a x lia bilit ies were genera lly about  ha lf of wha t  they
would have been without  the set t lement . In  1996 the Hincks had no way
to know wha t  terms the IRS would set t le on  years la ter .

years la t er . IRS regula t ions and legisla t ive h istory
illust ra te tha t  er ror s or  delays a ft er  t he IRS not ifies a
taxpayer  in  wr it ing tha t  it  has selected a  return  for  audit  or
commenced an  audit  apply. Treas. Reg. §301.6404-2T(a)(2),
Exam ples (1) - (5). The Tax Cour t  follows th is approach .
Landvogt v. C.I.R ., 86 T.C.M. 108 (2003); J ean  v. C.I.R ., 84
T.C.M. 436 (2002); Hawksley v. C.I.R ., 80 T.C.M. 705
(2000); and N erad  v. C.I.R ., 78 T.C.M. 795 (1999). Where
there was no "audit " in  the usua l sense, the IRS's deficiency
not ice can  be the fir st  wr it t en  contact . Pettyjohn  v. C.I.R .,
82 T.C.M. 461(2001); S purgin  v. C.I.R ., 82T.C.M. 841(2001).

An ongoing quest ion  in  TEFRA cases is which  not ice
suffices, not ice to the par tnersh ip or  not ice to the individua l
par tner . The Cla ims Cour t  has not  ru led on th is quest ion .

The Hincks' only pre-payment  r ou te to the Tax Cour t
would have been  to not  pay the tax and in terest
assessments, wa it  (possibly for  years while in terest
accrued) for  the IRS to th rea ten  them with  levies or  to file
a  lien  on t heir  proper ty and request  a  CDP hear ing. For
AMCOR par tners assessed before 1999, even  tha t  was not
ava ilable. Weiner, (1984 liabilit ies assessed in  1997); Beall,
(1984 liabilit ies assessed in  1997). The Hincks cou ld not
have avoided the in terest  by paying in  2000 when they were
"fir st  not ified by the IRS tha t  addit iona l t axes a re owed." In
fact , t he Hincks did t ry to mit iga te any poten t ia l in terest  by
remit t ing roughly $94,000.00 to the IRS in  1996. But  they
wildly over est imated what  they would eventua lly owe
because they had no way to know what  their  fina l t ax
liability would be.6
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This Cour t  has held t ha t  "where wea lth  is involved, the
Equa l Protect ion  Clause does not  require absolu te equa lity
or  precisely equa l advantages." S an  Anton io Indep. S ch .
Dist. v. R odriguez , 411 U.S. 1, 24 (1973). Congress in tended
§6404(h) to a llow pre-payment  relief for  "cer ta in  taxpayers,"
those wit h  a  net  wor th  under  $2,000,000. Relief for
wea lth ier  t axpa yers would be rest r icted to pursu ing post -
payment  refund cla ims in  the Cla ims Cour t  and dist r ict
cour t s. Bu t  th is Cour t  has a lso held tha t  a  t ax assessment
without  a  pr ior  hear ing does not  viola te due process
provided the taxpayer  can  sue for  a  refund aft er  payment ,
and meet s the min imal requirements for  due process. Bob
J ones Univ. v. S im on , 416 U.S. 725,746 (1974); Phillips v.
C.I.R ., 283 U.S. 589, 595 (1931);  Dodge v. Osborn , 240 U.S.
118, 122 (1916). Tha t  is a ll tha t  the Hincks request .

But  the United Sta t es a dvoca tes tha t  th is Cour t  go
fur ther  and establish  exclusive Tax Cour t  ju r isdict ion  over
a ll §6404 cla ims, thereby depr iving m any taxpayers of any
forum to pursue otherwise ava ilable, even  manda tory
aba tement  r elief, solely based on  their  wea lth . This does not
meet  the min imum requirements for  due process.

There is a lso no ra t iona l rela t ionsh ip in  a  TEFRA
rela ted case between  the net -wor th  test  and the role of
in terest  in  tax adm in ist ra t ion . Nor  is denying taxpayers
any forum to pursue t heir  otherwise available §6404 cla ims
based solely on  their  wea lth  is clear ly in  any way
comparable to limit ing the taxpayer s who may be
reimbursed for  a t torneys fees under  §7430.

D. Preva iling Par ty

The Hincks agree tha t  in  the context  of §6404(e)(1)
cla ims the "preva iling par ty" language of 28 U.S.C.
§2412(d)(1)(B) is a  non  sequ itur and shou ld not  apply. But
unt il Congress revises the language of §7430(c)(4)(A)(ii) it
appears to be the law and will con t inue to pr esent  a
poten t ia l bar  to most   t axpayers seeking pre-payment  Tax



18

Cour t  review of their  den ied §6404(e)(1) cla ims. The IRS
has never  yet  asser ted tha t  pa r tners with  TEFRA rela ted
liabilit ies a re bar red from seek ing §6404(h) pre-payment
review in  the Tax Cour t  un less they were the prevailing
par t ies in  the TEFRA par tnersh ip-level case. But  Congress
expressly included the preva iling par ty limita t ion  under
§6404(h) and on ly Congress can  remove it .

E . Preclusive Effect

The United Sta tes er r s when  it  asser t s tha t  a ft er  their
cla im s are den ied taxpayers simila r ly situa ted to the
AMCOR par tners could have filed two su it s – one in  the
Tax Cour t  to address their  §6404(e)(1) cla im, and another
in  the Cla ims Cour t  or  dist r ict  cou r t , a s applicable,  to
address their  ot her  grounds – and the fir st  to be resolved
would have no preclusive effect  on  the other  because, under
the Federa l Circu it 's holding, the Cla ims Cour t  and the
dist r ict  cour t s cannot  review §6404(e)(1) cla ims.

F ir st , the Tax Cour t  has no §6404(e)(1) refund
jur isdict ion . Sect ion  6404(h)(1) au thor izes the Tax Cour t  to
"order  an  aba temen t ," it  does not  au thor ize the Tax Cour t
to order  a  refund. Under  §6404(h)(2)(B), §6404(h) is subject
to "ru les" s im ila r  to the ru les for  the Tax Cour t 's refund
jur isdict ion  under  §6512(b). But  requir ing simila r  ru les
does not  clea r ly gran t  the Tax Cour t  refund ju r isdict ion .

Second, there is no general refund ju r isdict ion  in  the
Tax Cour t  simila r  to §1346(a)(1), 1491(a)(1), and 7422(a)
refund ju r isdict ion  of the Cla ims Cour t  and dist r ict  cour t s.
In  a  deficiency proceeding the Tax Cour t  acquires
su pplem ental refund ju r isdict ion  and it s decision  is res
jud icata  for  tha t  t ax year , even  as to refund suit s filed
before the Tax Cour t  case. R ussell v. U.S ., 592 F .2d 1069
(9  Cir . 1979); Prizer v. U.S ., 11 Cl.Ct . 184,186-87 (1986).t h

If §6404(h) gran t s the Tax Cour t  exclusive ju r isdict ion
over  all §6404 cla ims, t hen  it  migh t  be t rue tha t  a
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resolu t ion  in  the Cla ims Cour t  or  dist r ict  cou r t  of other
issues would not  be res jud icata  a s to a  pending Tax Cour t
§6404 case for  tha t  t ax year . But  if the Tax Cour t 's §6404
refund ju r isdict ion  encompasses supplem enta l genera l
refund ju r isdict ion  in  t he same manner  as §6512(b), then
once a t t ached, it  would extend to the en t ire subject  of the
cor rect  t ax for  t ha t  year  and the Tax Cour t 's §6404
determina t ion  wou ld be res jud icata  as to the taxpayer 's
en t ire liability for  tha t  year .

F . J udicia l Exper t ise

The Cla ims Cour t  and the dist r ict  cour t s a lso rou t inely
review for  abuses of discret ion  the r egu la tory and
administ ra t ive schemes of federa l agencies for  er ror s,
delays, and im pr oper  refusa ls to act . No exper t ise in
substan t ive tax liability is required to spot  er ror s, delays,
and improper  denia ls of abatements. A case would be
subject  to review by the same cour t  of appea ls whether
brough t  in  t he Tax Cour t  or  a  dist r ict  cou r t . Golsen  v.
C.I.R ., 54 T.C. 742 (1970). Cla ims Cour t  cases a re appea led
to the Federa l Circu it  which  was specifica lly established to
review cases rela ted to federa l agencies and rou t inely
reviews tax cases.

CO N C LU S IO N

Congress enacted §6404(h) specifica lly to addr ess the
IRS's repea ted bad fa ith  refusa ls to make §6404 aba tements
and cor rect  the frust r a ted judicia l review of §6404(e)(1)
cla ims. It  gave the Tax Cour t  pre-payment  ju r isdict ion  over
a ll §6404 aba tement  den ia ls. It  did not  in tend in  t he TBOR2
to nar row or  repea l the exist ing Flora  scheme of concur ren t
pre-payment  ju r isdict ion  in  the Tax Cour t  and post -
payment  refund ju r isdict ion  in  the Cla ims Cour t  and
dist r ict  cour t s.
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The F ifth  Circu it 's ana lysis in  Beall should be adopted
and the judgment  of the Cour t  of Appea ls for  the Federa l
Circu it  should be reversed.

Respect fu lly Submit t ed,

Thomas E . Redding
Counsel of R ecord

Teresa  J . Womack
Sallie W. Gladney
Redding & Associa tes, P .C.
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