QUESTION PRESENTED
(Capital Case)

Sincethis court has neither held aprosecutor’s penalty
phase closing argument to violate due process, nor articulated,
in response to a penalty phase claim, what the standard of error
and prejudice would be, does a court of appeals exceed its
authority under 28 U.S.C. 82254(d)(1) by overturning acapital
sentence on the ground that the prosecutor’s penalty phase
closing argument was “ unfairly inflammatory?’

American Bar Association
wWWw.supremecourtpreview.org


ThorntoS
New Stamp

http://www.supremecourtpreview.org

I
TABLE OF CONTENTS
QUESTION PRESENTED ........... ... i [
TABLEOFAUTHORITIES ............ ...t i

OPINIONSBELOW . ... . 1
JURISDICTION . ..o 2
CONSTITUTIONAL AND STATUTORY
PROVISIONSINVOLVED . .................. 2
STATEMENTOFTHECASE ............ .. ...t 3
SUMMARY OF ARGUMENT ...t 17
ARGUMENT ... e 19
Weaver is not entitled to federal habeas relief
because the Missouri Supreme court’ s decision
was not contrary to nor unreasonably gpplied
clearly established federal law. ............... 19
A. Donnelly v. DeChristoforo, Darden v.
Wainwight, and Romano v. Oklahoma
supply the federal law framework for
Weaver'sdue processclaim. ........... 20
B. TheMissouri Supreme Court’ sdecision
wasnot “contraryto” Donnelly, Darden,
ofr Romano. ..............ccccuiuuon.. 22
C. The Missouri Supreme Court’ sdecision
was not an “unreasonable application”
of Donnelly, Darden, or Romano. .. .... 23
D. The court of appeals contrary analysis
WasSWIONG. o vvv e it ie i e 28

CONCLUSION ... ... 31



TABLE OF AUTHORITIES

Cases

Antwine v. Delo, 54 F.3d 1357 (8" Cir. 1995) ...... 28
Atkins v. Virginia, 536 U.S. 304 (2002) ........... 26
Batson v. Kentucky, 476 U.S. 79 (1986) ........... 14
Bell v. Cone, 535 U.S. 685 (2002) ............ 19, 20
Buchanan v. Angelone, 522 U.S. 269 (1998) .... 16, 29
Caldwell v. Mississippi, 472 U.S. 320 (1985) ... .... 15
Carey v. Musladin, 127 S. Ct. 649 (2006) ......... 19
Copeland v. Washington,

232 F.3d969 (8" Cir.2000) ............... 16
Darden v. Wainwright,

477 U.S. 168 (1986) . ... .. 17, 18, 20-25, 28, 29
Donnelly v. DeChristoforo,

416 U.S. 637 (1974) .. .. .. 17, 18, 20-24, 26-30
Early v. Packer, 537 U.S.3(2003) ............... 23
Gregg v. Georgia, 428 U.S. 153 (1976) ........... 26
Harmelin v. Michigan, 501 U.S. 957 (1991) ... .. 16, 29
Jones v. United States, 527 U.S. 373 (1999) . . ... 16, 29
Lindh v. Murphy, 521 U.S. 320 (1997) ............ 19

Miller v. Lockhart, 65 F.3d 676 (8" Cir. 1995) . .. 15, 28



Newlon v. Armontrout,

885 F.2d 1328 (8" Cir. 1989) .... 15,22, 28,30
Richardson v. Marsh, 481 U.S. 200 (1987) ........ 25
Romano v. Oklahoma,

512U.S.1(1994) ..... 16-18, 20, 22-26, 28, 29
Shurn v. Delo, 177 F.3d 662 (8" Cir. 1999) . ....... 16
State v. Weaver, 912 SW.2d 499 (Mo. 1995) .... 1,13
Sublett v. Dormire, 217 F.3d 598 (8" Cir. 2000) .... 16
United States v. Johnson,

968 F.2d 768 (8" Cir.1992) ........... 16, 28
Weaver v. Bowersox, 241 F.3d 1024 (8" Cir. 2001) .. 1,

14
Weaver v. Bowersox, 438 F.3d 832 (8" Cir. 2006) ... 1,

15
Weaver v. Bowersox, NO. 4:96-CV-2220-CAS

(E.D.Mo0.Aug.9,1999) ................. 14
Weaver v. Bowersox, NO. 4:96-CV-2220-CAS

(E.D.Mo.May 7,2003) ................. 15
Weaver v. Missouri, 519 U.S. 856 (1996) ......... 14
Williams v. Taylor,

529 U.S. 362 (2000) .............. 19, 20, 28
Yarborough v. Alvarado, 541 U.S. 652 (2004) . . ... 28

Zant v. Stephens, 462 U.S. 862 (1983) ..... 15, 16, 29



%
Statutes
28U.S.C. 81254(1) . ... oo 2
28U.S.C. 82254 .............. i, 2,14-19, 22, 23, 28

Constitutional Provision

Fourteenth Amendment to the U.S. Constitution . ........ 2



No. 06-313
(Capital Case)

In the
SUPREME COURT OF THE UNITED STATES

DONALD P. ROPER,
Superintendent, Potosi Correctional Center
Petitioner,

V.

WILLIAM WEAVER,
Respondent.

On Writ of Certiorari
to the United States Court of Appeals
for the Eighth Circuit

PETITIONER’S BRIEF ON THE MERITS

OPINIONS BELOW

The February 14, 2006 decision of the United States
Court of Appealsfor the Eighth Circuit under review (Pet. App.
A-2) isreported at 438 F.3d 832 (8" Cir. 2006) (as corrected on
February 23, 2006). The district court’sMay 7, 2003 decision
(Pet. App. A-23) isunreported. Anearlier decision by the court
of appeals (Pet. App. A-187) isreported at 241 F.3d 1024 (8"
Cir. 2001). Anearlier decision by the district court (Pet. App.
A-203) is also unreported. The decision of the Missouri
Supreme Court affirming respondent’s conviction, sentence,
and the denial of state post-conviction relief (Pet. App. A-221)
isreported at 912 SW.2d 499 (Mo. 1995).

American Bar Association
WWW.SUpremecourtpreview.ong


ThorntoS
New Stamp

http://www.supremecourtpreview.org

2
JURISDICTION

The opinion of the United States Court of Appeals for
the Eighth Circuit was issued on February 16, 2006, and
corrected on February 23, 2006. Pet. App. A-2. The court of
appeals denied rehearing and rehearing en banc on May 31,
2006. Pet. App. A-220. This Court’sjurisdiction rests on 28
U.S.C. 81254(1). The court below had jurisdiction under 28
U.S.C. 82254. The petition for writ of certiorari was filed on
August 29, 2006 and granted on December 7, 2006.

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Fourteenth Amendment to the United States
Constitution providesin relevant part that:

“[Nor] shall any State depriveany personof life,
liberty or property, without due process of
law[.]”

The Antiterrorism and Effective Death Penalty Act of
1996, Pub. L. No. 104-132, 8104(3), 110 Stat. 1214, 1219, 28
U.S.C. 82254(d)(1), providesin relevant part that:

“An application for awrit of habeas corpus on
behalf of a person in custody pursuant to the
judgment of a State court shall not be granted
with respect to any claim that was adjudicated
on the merits in State court proceedings unless
the adjudication of the clam —

“(2) resulted in adecision that was contrary to,
or involved an unreasonable application of,
clearly established Federal law, as determined
by the Supreme Court of the United States.”
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STATEMENT OF THE CASE

Respondent William Weaver committed a murder-for-
hire 19 yearsago. Hewas convicted of first-degree murder and
sentenced to death. After the Missouri Supreme Court
reviewed and upheld his conviction and sentence, he sought a
writ of habeas corpusin federal court. Eventually, the district
court granted the writ on the bas's that Weaver’s due process
rights were violated by the prosecutor’ s penalty-phase closing
argument. A divided panel of the United States Court of
Appealsfor the Eighth Circuit affirmed, and the court denied
rehearing en banc by a 5-5 vote.

The murder. The Shurn family owned and operated
drug houses. Charles Taylor worked for the Shurns and held
titleto some of the Shurns drug housesin hisname. Pet. App.
A-221. A federa drug prosecution began against Charles and
Larry Shurn. Taylor was to be a key witness. Id. At some
point, the Shurns asked Taylor to sign over some of the
properties to them, but he refused. 7d., at A-222.

On the morning of July 6, 1987, Daryl Shurn and
William Weaver drove to Taylor’'s apartment in St. Louis,
Missouri. Their plan was to force Taylor to sign over the
Shurns’ drug properties. Then, after Taylor had signed the
paperwork, Weaver wouldkill Taylor. 7Id. Theplanwent awry.

After Weaver and Shurn entered Taylor’s apartment,
Taylor unexpectedly pulled agun and ran outside. /d. Weaver
and Shurn chased him, firing several shotsat himand following
him into the woods, where he fell from his wounds. Id.
Weaver and Shurn went back to the automobile, and Weaver
reloaded. Id. Then Weaver returned to the woods and shot
Taylor again. Id. Taylor had bullet holesin his abdomen and
back, abullet graze on hisarm, and six bullet holesin hishead.
He died from the shots to his head, which left his skull
malleable and semi-liquified hisbrain. Tr. 1068-10609.

Weaver and Shurn rapidly drove away. Pet. App. A-
222. Witnesses at the scene immediately reported the incident
to the police, giving a detailed description of the vehicle. Id.
Police soon spotted it and gavechase. /d. Followingacollision
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during rush-hour traffic on Interstate 70, Weaver and Shurnfled
on foot. Id. Shurn was captured at the scene, but Weaver ran
off towards an apartment complex adjacent to the highway. Id.
Not far away, another police officer spotted Weaver, running
shoeless on a concrete street and sweating profusely. /d.

Weaver told the officer that he had been jogging and
becamelost. He was many miles from hishome. Id. Weaver
was taken to the scene of the accident, where one of the police
officers who had originally pursued him positively identified
him as the man who had run away from Shurn’s car after the
crash. Id.

Whileinjail awaitingtrial, Weaver told afellow inmate
that he (Weaver) wasa“hit man” onthe streets and that he and
Shurnhad killed Charles Taylor. Id., at A-222-A-223. Weaver
also told the inmate that his trial testimony would be that he
was out jogging when the police stopped him. 1d., at A-223.

The trial: guilt phase. The Stat€’'s theme at trial
centered on Weaver’ srole asthe Shurns' hit man in amurder-
for-hireto kill afederal witness. E.g., Tr. 629, 637, 984.

The defenseagreed in voir direand throughout thetrial
that Taylor's murder was “gruesome” or “bad” and that the
murder involved a“hit man.” Id., at 304-305, 308, 311, 370,
1141, 1153, 1158, 1168, 1177, 1182, 1191, 1196, 1201, 1212;
Pet. App. A-289. But it attempted to show that ten of the
State’ s witnesses who identified Weaver or somehow linked
him to the murder scene were mistaken (Robert Mackin, Tr.
655-656; Christine Codlick, Tr. 676; Jean Henson, Tr. 698-699;
Wendy Holliday, Tr. 713; Scott Smothers, Tr. 727; Officer
Gardiner, Tr. 762-763; Willie Jones, Tr. 827; Officer Lee, Tr.
892-893; Jim Orbin, Tr. 1446; Officer Clark, Tr. 1492, 1495).

Rejecting Weaver’ sclaim of mistaken identity, thejury
found him guilty of first degree murder. Pet. App. A-223.

The trial: penalty phase. At the beginning of the
penalty phase, the court instructed thejurorsthat consideration
of the death penalty rested on the State’s proving beyond a
reasonable doubt certain propositions rdating to aggravating
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circumstances. Tr. 1728; Pet. App. A-300-A-303.

The State alleged four aggravating circumstances: that
Weaver murdered Taylor at the direction of another person; that
the murder was outrageously or wantonly vile; that Taylor was
killed because of his status as a witness; and that Weaver had
murdered Taylor for money. Pet. App. A-304. The prosecutor
introduced no new evidence, resting on evidence adduced
during the guilt phase. Tr. 1728-1729.

In mitigation, the defense sought to prove that Weaver
had no significant prior criminal history, that he had two young
children at home and an ailing mother, that he had worked with
young people to help them stay out of trouble before his
incarceration, and that during his incarceration he had helped
teach other inmatesreading and |anguage skills, assisted disable
inmates, and was given the position of jail trustee. Pet. App. A-
307-A-308. Weaver testified on hisown behalf (Tr. 1744), and
the defense put on five other witnesses, each of whom testified
to Weaver’ sgood character in the community (DebraJones, Tr.
1731; Atrice Simpson, Tr. 1732-1733; Mary Wrice, Tr. 1736;
Rev. Schroeder, Tr. 1737-1738).

After the parties rested, the court gave the jurors more
specific instructions on the aggravating and mitigating
circumstances and advised them that they wereresponsible for
determining the punishment. Tr. 1756; Pet. App. A-304-A-311.
The court also instructed them that they were“not compelled to
fix death as the punishment even if [they did] not find the
existence of one or more mitigating circumstances sufficient to
outweigh [any] aggravating circumstances.” Pet. App. A-309.
Finally, the court advised the jurors that the attorneys would
have the opportunity to argue the case, but instructed them that
attorneys arguments were “not evidence’ and that it was the
jurors’ “duty to be governed in their deliberations by the
evidence as [they] remember[ed] it, the reasonable inferences
which [they] believ[ed] should bedrawntherefrom, and thelaw
asgivenin [the] instructions.” Id., at A-312.

In his closing, the prosecutor returned to Weaver’'srole
asahit-man for drug dealers. Pet. App. A-276, A-278, A-281-
282, A-285. He argued that Weaver’ sguilt had been “obvious’
based on the evidence and urged the jurors not to second-guess



6

the guilty verdict. /d., & A-275. He dso told them, “If you
want to spare his life, that's your discretion; that's your
decision. But doit for the right reasons, not the wrong ones.”
Id. He stated that the decision to impose the death penalty was
adifficult one to make, regardless of the circumstances (/d., at
A-276, A-282-A-283, A-284, A-286), but that this case
presented appropriate circumstances (/d., at A-277, A-280, A-
283-A-286).

In aportion of the argument highlighted by the court of
appeals the prosecutor continued:

“It strikes right at the heart of our
sysem. You've got to look beyond William
Weaver. Thisisn’t personal. Thisisbusiness.
You people represent the entire community.
You represent society. You have to give a
message here.  You have to tell the William
Weaversand the Daryl Shurns of theworld, and
you have to be willing to look them right in the
eye when you do it, that there’ sapoint at which
we won't allow you to go. And when you do,
prison’s too good. It sthe death pendty.

“Sometimes killing isnot only fair and
justified; it'sright. Sometimes it’s your duty.
Therearetimeswhen you havetokill inthislife
and it’stheright thing to do. If Charles Taylor
had been able to get his gun out that day, would
you havesaidit wasright for himtokill Weaver
and Shurn? Of course, you would. It would
have been self-defense. Well it wasright tokill
then and it’s right to kill him now.” Pet. App.
A-277.

Weaver did not object. 7d.
The prosecutor then returned to the nature of Weaver’s

crime, emphasizing that a “high level drug operation” chose
Weaver asits hit man to kill afederal witness. 7d., at A-278.

'Pet, App. A-4-A-5.
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The prosecutor agan urged the jurors not to second-guesstheir
verdict and reminded them that during voir dire they said that
they could impose the death penalty in theright case. 1d., at A-
278-A-279. The prosecutor dso drew the jurors’ attention to
Weaver’slack of emotion during the trial and to the execution
style of the killing. Id., at A-283. And he argued that all four
aggravating cdrcumstances applied. Id., at A-285.

Nearing the end of his time, the prosecutor made the
following statement highlighted by the court of appeals*:

“Thiscase- - | guessit'sone tha just
cries out to you to say protect the community.
The drug deders, they are taking our dSreets
away fromus. Arewe going to take them back?
Are we going to let them have the streets or are
we going to fight back? If the drug peddiersare
going to run our community, then all is lost.
Then there’'s no point in having jurors. The
death penalty applies in some cases. It applies
in this case.

“When it comes time after [defense
counsel] talks to you, I'll talk to you agan
briefly, and then you’ ve got to go to the jury
room and you’ ve just got to toughen up and do
what’ sright, eventhough it’ s going to betough.
You've got to say this is bigger than William
Weaver. It'snot personal; it’s business.” Pet.
App. A-285-A-286.

Weaver did not object. 7d.

When Weaver’ s counsel addressed the jurors, she told
them that she honestly believed that her client wasinnocent and
that there was a real possibility that the guilty verdict was
wrong. /d., at A-287-A-289, A-291. Approximately half of her
closing centered on this theme. She also conceded that what
had happened to Taylor “wasbad. We cannot disagreeonthat.”
Id., at A-289. But she urged the jurors to “fight for life,”

’Pet. App. A-5.
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telling them that the mitigating evidence showed that therewas
“good” in Weaver. Id., at A-290-A-291.

Responding to the prosecutor’s summation, defense
counsel reminded the jurors that the law alowed them to
consider life“even for acrimelikethis,” and urged them not to
“let [the prosecutor] make [them] feel that ... if you don’t say
death, there'sno case.” Id., at A-289. She closed by arguing:

“[1]f you votefor life, you are still doing
your duty. If you vote for life you are sending
a message. Because nobody loves being
incarcerated and nobody would want to be
locked up for life, never to see the sun or touch
atreeif you want to. Nobody wantsthat. One-
- 1 don’'t know which juror said it. One juror
said it's almog a living death as| seeit. And
she'sright. Itislikealiving death. Andyou're
behind these bars so you’ re away from society
and society is protected becauseyoudon’t come
back, you see. Soyou don’'t have that concern.
Y ou've sent your message. Y ou' ve done your
job.” Id., at A-292.

In his final summation, the prosecutor began with a
responseto Weaver’ sconcluding remarks, in another portion of
argument that the court of appeals highlighted®:

“And I’mgoingto beg you for the entire
community and for society not to spare hislife.
I’m going to beg you for the right message
instead of the wrong message. The right
message is life? For an execution? That's the
right message? That’ s the message you want to
send to the drug dealers, the dope peddlers and
thehit men they hireto dotheir dirty deeds: Life
in prisoniswhat you get when we catch you and

*Pet. App. A-6-A-7. The court of appeals highlighted the
first and fourth quoted paragraphs in one block quote, with the
intervening second and third paragraphs deleted, as indicated by
ellipses.
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convictyou. Lifeinprison? That’ sthe message
you want to send to the scum of the world?
That when we catch you and we're convinced
your guilty, we're going to give you life in
prison? That’s not the right message.

“Prison doesn’'t scare these people.
Death would scare them. They surrendered at
the moment of truth. When Shurn was told by
[Officer Gardiner to] stop [after the crash], he
knew he was going to get blown away. Did he
stop? Well, did you think he didn’t think he'd
end up going to prison. He was caught moments
after themurder. Heknew he’ d go to prison, but
he stopped because he doesn't want to get
killed. William Weaver doesn’'t want to die.
Charles Taylor didn’'t want to die.

“William Weaver when hesaw [ Officer]
Crain, he' s too tired to run anymore. He' s too
tired, so hetried totalk hisway out of it. Washe
going to run? | mean when Crain said, ‘I'm
going to have to take you in,” did he bolt? No.
He wants to live. The message has to be death
for these types of people. Tha's the only
message they are going to understand.

“The one thing you've got to get into
your head, this is far more important than
William Weaver. This case goes far beyond
William Weaver. This touches all the dope
peddlersand themurderersintheworld. That's
the message you have to send. It just doesn’t
pertain to William Weaver. It pertainsto all of
us, the community. They are our streets, our
neighborhoods, our family. The message is
death, not life. Andyou’vejust got to geer [Sic]
yourself to that.” Pet. App. A-292-A-294.

Weaver did not object. 7d.

The prosecutor continued his response to Weaver's
closing:
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“Y eah, there'sapossibility your verdict
could be wrong. Does that mean we shouldn’t
ever sentence anybody to die? That's the only
logical result from that argument. That’s what
that means: Becausethereisaremotepossibility
we could bewrong, therefore, society never has
theright to sentence anybody to die. All twelve
of you said you agree with the death pendty,
that you could imposeit in theright case. Wdl,
you're never a hundred percent sure of
anything.” Id., at A-294.

Weaver did not object. 7d.

The prosecutor continued in another portion of argument
highlighted by the court of appeals*:

“So, yeah, is there a possibility he's
innocent? A possibility. 1’m not going to deny
that. But that’s not what’s required by the law
and that’s not what we could live by. If that's
required, nobody would ever be sentenced to
die. We wouldn’t have a death penalty. And,
quitefrankly, if you don’t sentencehimtodiein
this case, there’s no point in having a death
penalty.” Pet. App. A-294.

Weaver objected, and the court instructed thejurorsto disregard
the prosecutor’ s last statement. /d.

The prosecutor next argued that while Taylor could not
be brought back to life,

“we can save other lives. The death penalty
deters. I’m convinced of that. People can argue
for athousand years whether it does or not, but
I’m convinced it does. It doesn’'t deter passion
killings. 1t doesn’t deter crazed peoplewhokill.
But it detersbusinesskillings likethis. 1f some
of those people redly thought they faced the

“Pet. App. A-3.
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prospect of a death penalty, some of them
wouldn't doit.” Pet. App. A-295.

After referring again to Weaver’ slack of emotion at the
trial, in contrast to the tears Weaver shed during the penalty
phase, the prosecutor continued with another statement
identified by the court of appeals:

“He doesn't want to die. Same reason
he surrendered to Officer Crain. Hedidn’t want
to get shot. He'd rather go to prison. You've
got to think beyond William Weaver. Asl told
you earlier, thisis our worst nightmare. Thisis
society’s worst nightmare. If they could kill
witnesses and we don't execute them in
exchange, then there’ s no deterrence. Then the
whole system fails and then chaos reigns and
our streets are never safe. The dope peddlers
reign and peoplelike William Weaver do.” Pet.
App. A-295.

Weaver did not object. 7d.

The prosecutor then addressed the mitigating evidence
and reemphasized the lack of doubt as to Weaver’s guilt, the
execution style of the killing, and Weaver's close relationship
with the Shurn family. Id., at A-296-A-297. The prosecutor
next argued, in astatement highlighted by the court of appeds:

“It’ sbigger than William Weaver. And
you've got to have the guts to do it. I'm the
Prosecuting Attorney in this county, thetop law
enforcement office in the county. | decide in
which cases we ask for the death penalty and in
which caseswe don’t.” Pet. App. A-297.

Weaver objected to the latter portion of this statement, and the

°Pet. App. A-7. The court of appeals’ quotation omitted the
first four sentences from the quoted paragraph.

°Pet. App. A-7.
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court instructed the jurors to disregard the prosecutor’s “last
comment.” Id., at A-298.

The prosecutor went on to state, as the court of appeals
highlighted”:

“Then I'll say what | said earlier. If these facts
don’'t justify, don’t cry out for the death penalty,
then which facts do? If a cold-blooded hit on
behalf of drug scum isn’t enough for the death
penalty, then what facts justify it?

“1 know ther€ samovie, Patton, and in
the movie, George Patton was talking to his
troops because the next day they going to go out
in battle and they were scared young soldiers.
And he's explaining to them that | know that
some of you are going to get killed and some of
you are going to do some killing tomorrow
morning. And they all knew that. And he was
going to try to encourage them that sometimes
you've got to kill and sometimes you'’ ve got to
risk death because it's right. He said: But
tomorrow when you reach over and put your
hand in a pile of goo that a moment before was
your best friend’ sface, you’ Il know what to do.”
Pet. App. A-298.

Weaver objected to the movie example asintended to inflame.
1d. The prosecutor responded that “[it was] just an analogy,”
and the court overruled the objection. Id., at A-299.

The prosecutor then concluded his final summation:

“[Patton] said, ‘You'll know what to
do.” Wadll, last July, Charles Taylor’'s face was
apile of goo and his brains were hanging out.
Y ou know what to do. Y esterday, you madethe
decision with your brain and you made the right
decision. Today, you’ ve got to reach down into

"Pet. App. A-3-A-4.
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your belly, because that's where the death
penalty comes from; it comes from your bdly.
You've got to reach down there and say,
William Weaver, we sentence you to die. You
know what todo. Please havethe courageto do
it. Thank you.” Pet. App. A-299.

Weaver did not object. 7d.

Thejury recommended thedeath penalty, finding three
statutory aggravating drcumstances. that Weaver murdered
Taylor at the direction of another person; that the murder was
outrageously or wantonly vile; that Taylor was killed because
of hisstatus asawitness. Pet. App. A-313-A-314. Accepting
thejury’ srecommendation, the trial court sentenced Weaver to
death. 7d., at A-223.

The post-conviction proceedings and appeal. \Neaver
moved for post-conviction relief, which the trial court denied.
Pet. App. A-258.

Weaver then pursued a consolidated appeal in the
Missouri Supreme Court. His125-page opening brief identified
21 points of error. Weaver Mo. S. Ct. Opening Br. 12-39.
Point IV contained two relevant subsections that addressed the
prosecutor’ s guilt and penalty phase closing arguments. Joint
App. 44. Section A argued that the prosecutor, in both phases,
improperly exploited hisposition asthe el ected prosecutor. /d.,
at 46-52. Section C, consisting of two pages of argument,
asserted that the prosecutor made “ other improper arguments’
that lacked adequate evidentiary support, including the
argument that the death penalty was a deterrent. Id., at 58-61.
Weaver argued in the alternative that his trial counsel was
ineffective for failing to object to many of the prosecutor’s
arguments. Id., at 44-45, 61.

The Missouri Supreme Court unanimously affirmed
Weaver's conviction, sentence, and the denial of post-
convictionrelief. Statev. Weaver, 912 SW.2d 499 (Mo. 1995);
Pet. App. A-221. Concerning Point 1V, the court held that its
“review of the [prosecutor’ s| arguments discloses neither error
in permitting the arguments nor ineffective assistance of
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counsel in failing to object.” Pet. App. A-232.

More specificdly, with regard to Point 1V.A., the court
held that the trial court “properly sustained the objections and
directed the jurors to disregard the argument” regarding the
prosecutor’ s position as prosecuting attorney of the county. 7d.,
at A-234. InrgectingWeaver’ slimited, Point IV.C. argument,
the court noted that Weaver had “put[] forth a collection of
allegedly improper arguments made by the state during the
punishment phase, including the complaint that the prosecutor
argued matters outside the evidence that lacked evidentiary
support,” including “that the death penalty would be a
deterrent.” Id., a A-236-A-237. But it found no merit to
Weaver's claim:

“Our review of the penalty phase arguments
discloses that these arguments are reasonable.
Thefact that the crime had been planned for the
purpose of killing awitness and for the purpose
of advancing what was apparently avery violent
drug enterprise, permits an inference that the
defendant had a high propensity for violent
conduct in the future. The claim that the trial
court abused its discretion in permitting the
argument is without merit.” Pet. App. A-237.

This Court denied review. Weaver v. Missouri, 519
U.S. 856 (1996).

Habeas proceedings. \Weaver pursued federa habeas
relief under 28 U.S.C. §2254. The United States District Court
for the Eastern District of Missouri granted the petition for a
violation under Batson v. Kentucky, 476 U.S. 79 (1986).
Weaver v. Bowersox, NO. 4:96-CV-2220-CAS (E.D. Mo. Aug.
9,1999); Pet. App. A-203. TheUnited States Court of Appeals
for the Eighth Circuit reversed the Batson holding and
remanded for consideration of Weaver's remaining habeas
claims. Weaver v. Bowersox, 241 F.3d 1024 (8" Cir. 2001);
Pet. App. A-187.

On remand, the district court granted Weaver relief as
to the penalty phase on grounds that the prosecutor’s penalty
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phaseclosing argument violated hisdue processrights. Weaver
v. Bowersox, No. 4:96-CV-2220-CAS (E.D. Mo. May 7, 2003);
Pet. App. A-56-A-72.

A divided panel of the court of appeals affirmed, with
each judge writing separately. Weaver v. Bowersox, 438 F.3d
832 (8™ Cir. 2006); Pet. App. A-2.

In the principal opinion, Judge Melloy conduded that
the Missouri Supreme Court sufficiently decided Weaver's
federal habeas claim to be entitled to deference under the
Antiterrorism and Effective Death Penaty Act of 1996
(AEDPA). Id. Judge Médloy then characterized the
prosecutor’ spenalty phasedosing argumentsasfallingintofive
categories:

“(1) an analogy that the role of ajuror is like
that of asoldier who must do hisor her duty and
have the courage to kill; (2) statements by the
prosecutor about hispersonal belief inthe death
penalty; (3) statements that executing Weaver
was hecessary to sustain a societal effort as part
of the ‘war on drugs'; (4) assertions that the
prosecutor had a specia position of authority
and decided whether to seek the death penalty;
and (5) argumentsthat were designed to appeal
to the emotions of the jury (culminating in a
statement that the jury should *kill [Weaver]
now’).” Id., at A-13.

With regard to “ category (1),” Judge Melloy concluded
that “[d]escribing jurors as soldiers with aduty eviscerates the
concept of discretion afforded to a jury as required by the
Eighth Amendment” (id., citing Zant v. Stephens, 462 U.S. 862,
879 (1983)), and that it “‘diminished the jury’s sense of
responsibility for imposing the death sentence, in violation of
the Eighth Amendment’” (Pet. App. A-13, quoting Caldwell v.
Mississippi, 472 U.S. 320 (1985)). He concluded that
“categories (2), (4), and (5)” were “improperly inflammatory
under several existing United States Supreme Court
precedents,” but cited only Eighth Circuit precedent in his
analysis. Id., at A-14, citing Miller v. Lockhart, 65 F.3d 676
(8" Cir. 1995), Newlon v. Armontrout, 885 F.2d 1328 (8" Cir.
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1989), cert. denied, 497 U.S. 1038 (1990), and Shurn v. Delo,
177 F.3d 662 (8" Cir. 1999), cert. denied, 528 U.S. 1010
(2000).

Calling “[c]ategory (3) ... factually distinct, but similar
to arguments that are improper under existing law[,]” Judge
Melloy identified severa of this Court’s Eighth Amendment
cases as supplying the “controlling Supreme Court precedent”
that “ capital sentencing [must] be an individualized decision-
making process.” Pet. App. A-14, citing Jones v. United States,
527 U.S. 373 (1999), Buchanan v. Angelone, 522 U.S. 269
(1998), Romano v. Oklahoma, 512 U.S. 1 (1994), Harmelin v.
Michigan, 501 U.S. 957 (1991), and Zant, 462 U.S., at 879.
Citing Eighth Circuit precedent, Judge Melloy further
concluded that arguments “that a signal must be sent from one
case to affect other cases,” invoking ajury’s general fear of
crime to encourage gpplication of the death pendty,” and
“[u]sing the consci ence of the community asaguiding principle
for punishment” all improperly burden adefendant. Pet. App.
A-15, citing Sublett v. Dormire, 217 F.3d 598, 600-601 (8" Cir.
2000), cert. denied, 531 U.S. 1128 (2001), Copeland v.
Washington, 232 F.3d 969, 972-973 (8" Cir. 2000), cert.
denied, 532 U.S. 1024 (2001), and United States v. Johnson,
968 F.2d 768, 770-771 (8" Cir. 1992).

Finally, JudgeMelloy observed that it “isunclear which
precedentsthe Missouri Supreme Court applied,” but concluded
that “ there can be nointerpretation of theinflammatory remarks
by the prosecutor that i sreasonableunder thevarious goplicable
United States Supreme Court precedents.” Pet. App. A-15-A-
16.

Judge Bye concurred in the result, writing separately
because he did not believe that AEDPA applied. Id., at A-16.
But he agreed with Judge Melloy that the prosecutor’'s
arguments “clearly violated Weaver’s constitutional rights.”
Id., a A-20.

Senior Judge Bowman concurred with Judge Melloy
that AEDPA applied, but he dissented because hedid “ not think
that the Court correctly gopl[ied AEDPA’s] standard to
Weaver'sclaims.” Pet. App. A-20. In hisview, thefact that
Judge Melloy had described severa of Weaver's claims as
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“factually unique” or “factually distinct” raised “redflags.” I1d.,
at A-20. In addition, Judge Bowman noted that the Supreme
Court cases to which Judge Méelloy referred stood only “for
genera propositions’; they did not “touch[] on [Weaver's]
distinct clams of prosecutorial misconduct.” Id., at A-21.
“Because of the apparent inconclusive state of Supreme Court
jurisprudenceonthealleged constitutional violation” allegedin
Weaver’ s particular case, Judge Bowman concluded, hewould
“hold that the state court’ s decision was neither contrary to nor
an objectively unreasonable application of federal law.” Id., at
A-22.

OnMay 31,2006, thecourt of appealsdeniedthe State’s
petition for rehearing. Thecourt also denied the State’ spetition
for rehearing en bancin a5-5 decision. Id., at A-220.

SUMMARY OF ARGUMENT

The Missouri Supreme Court’s decision rejecting
Weaver’s due process challenge to the prosecutor’s penalty
phase closing arguments was neither “contrary to” nor an
“unreasonable application” of clearly established federal law
within the meaning of the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA), 28 U.S.C. §2254(d)(1).

Under 82254(d)(1), the appropriate federal law
framework for analyzing Weaver's due process claim is set
forth in Donnelly v. DeChristoforo, 416 U.S. 637 (1974),
Darden v. Wainwright, 477 U.S. 168 (1986), and Romano v.
Oklahoma, 512 U.S. 1 (1994). Ineach case, the Court reviewed
alleged prosecutorial misconduct within the context of the
“entire proceedings’ to assess whether it “so infected” a
criminal defendant’ s murder trial or capital sentencing hearing
“with unfairness as to make the resulting conviction [or death
sentence] adenial of dueprocess.” Donnelly, 416 U.S., at 643.
In each case, the Court concluded that no due process violation
occurred, even when the Court agreed that the prosecutor’s
conduct deserved universal condemnation.

The Missouri Supreme Court’s decision was not
“contrary to” Donnelly, Darden, or Romano because the state
high court identified the correct constitutional principles and
because, in finding no due process violation, it reached the
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same result as this Court reached in Donnelly, Darden, and
Romano.

The Missouri Supreme Court’s decision was not an
“unreasonable application” of Donnelly, Darden, or Romano
either. In those cases, this Court looked to severa guideposts
to help determine the significance of the challenged
prosecutorial conduct, including: (i) whether the prosecutor
misstated or misrepresented the evidence; (ii) the nature of the
trial court’s instructions on the law and any curative
instructions; (iii) the substance of, and any ambiguity in, the
complained of prosecutorial remark or remarks, and any
arguments or counter arguments by the defense; and (iv) the
weight of the State’s evidence favoring guilt or the death
penalty, as appropriate.

Here, the prosecutor did not misstate or misrepresent
any evidence. Thetrial court properly instructed the jury asto
itsrole in sentencing and that the prosecutor’ s argumentswere
not evidence. The court also properly instructed the jury to
disregard certain of theprosecutor’ scomments. Evenif thejury
had | et the complained of prosecutorid comments influenceits
decision, the comments were effectively rebutted by defense
counsel and were not so pervasive or unambiguously beyond
the pale as to unconstitutionally taint the proceedings. In
addition, the State’ s case for the death penalty was particul arly
strong. The three aggravating circumstances found by the jury
were largdy undisputed once Weaver's migaken identity
defensehad been rejected, and the mitigating circumstancesdid
not diminish Weaver’ s blameworthiness for the crime.

Finally, the court of appeals contrary analysisrestson
a flawed application of AEDPA and due process principles,
and, to some extent, a misreading of the record. The principal
opinion looked to circuit precedent, rather thanthis Court’ son-
point cases, when assessing the Missouri Supreme Court’s
decision.  Further, the court of appeas examined the
prosecutor’ scommentsin avacuum and did not mention, much
less adequately consider, the Donnelly/Darden/Romano
guideposts. Finally, the court chose to ascribe meanings to
certainof the prosecutor’ scommentsthat are not well supported
by the record.
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ARGUMENT

WEAVER IS NOT ENTITLED TO FEDERAL HABEAS
RELIEF BECAUSE THE MISSOURI SUPREME
COURT’S DECISION WAS NOT CONTRARY TO NOR
UNREASONABLY APPLIED CLEARLY ESTABLISHED
FEDERAL LAW.

Weaver's ability to obtain federal habeas relief is
governed by the Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA). AEDPA prohibits federal habeas rdief
unlessthe state court decision under review either iscontrary to
or unreasonably applies “clearly established Federal law”:

“(d) An application for awrit of habeas corpus
on behalf of a personin custody pursuant to the
judgment of a State court shall not be granted
with respect to any claim that was adjudicated
on the merits in State court proceedings unless
the adjudication of the clam—

“(2) resulted in adecision that was contrary to,
or involved an unreasonable application of,
clearly established Federal law, as determined
by the Supreme Court of the United States.” 28
U.S.C. 82254(d)(2).

“Clearly established Federal law” means “the holdings, as
opposed to the dicta of this Court’s decisions as of the time of
therelevant state-court decision.” Williams v. Taylor, 529 U.S.
362, 411 (2000); Carey v. Musladin, 127 S. Ct. 649, 653
(2006).

AEDPA review of state court decisionsisthus “highly
deferential.” Lindh v. Murphy, 521 U.S. 320, 333 n.7 (1997).
Under 82254(d)(1), a state court decision is not “contrary to”
clearly established federd law unless the state court applies a
different rule than one set forth in this Court’s cases, or it
reachesadifferent conclusion than this Court hasreached when
confronting materidly indistinguishable facts. Williams, 529
U.S., at 405-408; Bell v. Cone, 535 U.S. 685, 694 (2002). A
state court decision is not “an unreasonable application” of
clearly established federal law unless the state court applies
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correct legal principle to the facts of a particular case in an
objectively unreasonable (as opposed to merely erroneous)
manner. Williams, 529 U.S., at 409-410; Cone, 535 U.S., at
694.

A. Donnelly v. DeChristoforo, Darden v. Wainwight, and
Romano v. Oklahoma supply the federal law
framework for Weaver’s due process claim.

Weaver claimed that the prosecutor’ sclosingarguments
violated his rights under the Due Process Clause of the
Fourteenth Amendment. The* clearly established Federal law”
applicabletohisclaimissetforthin Donnellyv. DeChristoforo,
416 U.S. 637 (1974), Darden v. Wainwright, 477 U.S. 168
(1986), and Romano v. Oklahoma, 512 U.S. 1 (1994).

In Donnelly, the Court considered whether certain
prosecutorial remarks made during closing argument of a state
murder trial (namely, a persona expression as to guilt and a
comment on thedefendant’ smotivesfor standingtrial), viol ated
a habeas petitioner’ sdue processrights. 416 U.S., at 639. The
issuein Donnelly wasnot that “ the State has denied a defendant
the benefit of a specific provision of the Bill of Rights, such as
the right to counsel,” where “specia care” must be taken “to
assure that prosecutorial conduct in no way impermissbly
infringes’ on aparticular guarantee. I1d., at 643. Rather, it was
themoregeneral one: whether challenged remarks* so infected
the trial with unfairness as to make the resulting conviction a
denial of due process.” Id.

Asto that inquiry, the Court emphasized, there was an
“important” distinction between ordinary trial errors “which
might call for application of supervisory powers’ and
constitutional infirmities that “ constitute[] afailure to observe
that fundamental fairness essential to the very concept of
justice.” Id., at 642. See also id., a 647-648. Examining the
remarks through this lens, and in the context of “the entire
proceedings,” id., at 643, the Court concluded that the remarks
did not amount to aconstitutional violation, in part because the
trial court issued a curative instruction and because the
prosecutor’ sremarkswereambiguousand “[i]sol ated passages’
in an argument “billed in advance to the jury as a matter of
opinion not of evidence.” Id., at 646.
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Darden v. Wainwrightinvolved asimilar issue. Again,
a state prisoner claimed that he was denied the process due to
him by a prosecutor’ s guilt-phase closing argument. Some of
the challenged prosecutorial remarks “implied that the death
penalty would be the only guarantee against a future similar
act.” 477 U.S, a 180. Others caled the defendant an
“animal,” a word used by the defense attorney during his
summation to describe the perpetrator of the crimes (whom he
suggested was someone other than the defendant). Id. Yet
other of the prosecutor’s remarks were, in this Court’s words,
“ offensive8 comments reflecting an emotional reaction to the
case.” Id.

Although the Court believed that the prosecutor’s
“argument deserve[d] the condemnation it has received from
every court to review it,” it nonetheless concluded that the
argument “did not deprive [the petitioner] of afair trial.” Id.,
at 181. Inreaching thisholding, the Court found several points
significant. First, that the prosecutor’s argument “did not
manipul ate or misstatethe evidence.” /d., at 181-182. Second,
that many of the prosecutor’s comments were in reaction to
statements made by the defense in its opening summeation. Id.,
at 182. Third, that the tria court had “instructed the jurors
several timesthat their decision wasto be made on the basis of
the evidence alone, and that the arguments of counsel were not
evidence.” Id., at 182. Fourth, that there was“overwhelming
eyewitnessand circumstantial evidence” to convict, “ reduc[ing]
the likelihood that the jury’s decision was influenced by
argument.” Id. Andlast, that the defense had effectively turned
prosecutor’ s statements against him during rebuttal. /d.

8As quoted in Darden, such comments included the
following: “He shouldn’t be out of hiscell unless he has aleash on
him and a prison guard at the other end of that leash.” “| wish [the
victim] had had a shotgun in his hand when he walked in the back
door and blown [the defendant’ 5] face off. | wish that | could see
him sitting here with no face, blown away by a shotgun.” “I wish
someone had walked in the back door and blown his head off at that
point.” “Hefired inthe boy’ s[another victim's] back, number five,
saving one [bullet]. Didn’'t get achanceto useit. | wish that he had
used it on himself.” 477 U.S,, at 181 n.12.



22

Findly, Romano v. Oklahoma addressed a clam that
introduction of evidence of a prior death sentence deprived a
state habeas petitioner of due process during the sentencing
phase of his capital murder trial. Noting that it was “ settled”
that the Fourteenth Amendment’s Due Process Clause “ applies
to the sentencing phase of capital trials,” the Court drew on
Donnelly and Darden to formulate the appropriate test for this
clam — “whether the admission of evidence regarding
petitioner’s prior death sentence so infected the sentencing
proceeding with unfairness asto render thejury’ simposition of
the death penalty adenial of due process.” 512 U.S,, at 12-13.

The Court concluded that no such denia occurred,
because“theinstructions did not offer the jurors any means by
which to give effect to the [challenged] evidence ..., and the
other relevant evidence presented by the State wassufficient to
justify theimposition of the death sentenceinthiscase.” /d., at
13. The Court also observed that even if the jurors had let the
prior death sentence affect their decision, it seemed “equally
plausible that the evidence could have made the jurors more
inclined to imposeadeath sentence, or it could have made them
lessinclined to do so,” a point that rendered acceptance of the
petitioner’s theory “an exercise in speculation, rather than
reasoned judgment.” Id., at 14.

B. The Missouri Supreme Court’s decision was not
“contrary to” Donnelly, Darden, or Romano.

The court of appeals’ decision rested on §2254(d)(1)’s
“unreasonable application” rather than its “contrary to” prong.
But the court did not rule out the latter possibility, specifically
commenting that it was* unclear which precedentsthe Missouri
Supreme Court applied” in assessing Weaver’'s claim. Pet.
App. A-16. There isno question, however, that the state high
court decisionwasnot “contrary to” clearly establishlaw within
the meaning of AEDPA.

Inanalyzing Weaver’ sclaim, thestatehigh court looked
to federal appellate precedent that itself relied on Donnelly and
Darden to determine if a due process violation occurred. See
id., at A-235, citing Newlon v. Armontrout, 885 F.2d 1328 (8"
Cir. 1989), cert. denied, 497 U.S. 1038 (1990). Furthermore,
the state court reviewed the challenged prosecutorial comments
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for reasonableness and assessed the effect of the trial court’s
curative instructions, consistent with the approach taken in
Donnelly, Darden, and Romano. See Pet. App. A-233-A-237.
And so the state court’'s decison was not “contrary to” this
Court’ s cases for having applied the wrong rule.® See Early v.
Packer, 537 U.S. 3, 8 (2003) (per curiam) (82254(d)(1) does
“not require citation” or “awareness’ of this Court’s cases “so
long as neither the reasoning nor the result of the state-court
decision contradicts them.”) (emphasis removed).

In addition, the state high court’ srejection of Weaver’'s
claim was not “contrary to” this Court’s cases for having
reached adifferent conclusionthan this Court when confronting
materidly indistinguishablefacts. ThisCourt likewiserejected
the due process claims considered in Donnelly, Darden, and
Romano.

C. The Missouri Supreme Court’s decision was not an
“unreasonable application” of Donnelly, Darden, or
Romano.

The second prong of 82254(d)(1) is whether the
Missouri Supreme Court unreasonably applied dearly
established federal law to the facts of Weaver's case. The
answer is “no.” In fact, a conclusion that the prosecutor’s
arguments did not so “infect[]] [Weaver's] sentencing
proceeding with unfairness asto render thejury’ simposition of
the death penalty a denial of due process,” Romano, 512 U.S.,
at 12-13, is wholly consistent with Donnelly, Darden, and
Romano.

Asdiscussed above, in Donnelly, Darden, and Romano
the Court looked to several guideposts to help determine the
significance of the challenged prosecutorial remarks in the
context of the proceeding as a whole. These included: (i)
whether the prosecutor misstated or misrepresented the

*Even Weaver conceded in his federal appellate briefs that
the state high court identified “the correct” constitutional principles
in analyzing his habeas claim. Weaver Ct. App. Br. 13.
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evidence'?; (ii) the nature of thetrial court’ sinstructionson the
law and any curative instructions'; (iii) the substance of, and
any ambiguity in, the complained of prosecutorial remark or
remarks, and any arguments or counter arguments by the
defense’?; and (iv) the weight of the State’ s evidence favoring
guilt or the death penalty, as appropriate.*®

These guideposts indicate that Weaver's sentencing
proceeding was not fundamentally unfair.

First, theprosecutor did not misstate or misrepresent any
evidence. Indeed, the evidence of the aggravating (and
mitigating) factors in this case was largely undisputed,
including the heinous nature of Charles Taylor’ skilling and the
fact that it was a murder-for-hire to prevent a witness from
testifying against a major drug family in a federa drug
prosecution.

Second, the trial court properly instructed the jurors as
to their role and as the matters that they were to consider in
determining punishment. At the beginning of the proceeding,
the court advised thejurorsthat their consideration of the death
penalty was dependent on the State proving *“certain
propositions relating to aggravating circumstances’ beyond a
reasonable doubt. Pet. App. A-300. After the close of
evidence, the trial court gave a more detailed instruction
—Instruction No. 23— listing the four aggravating circumstances
in the case Tr. 1756; Pet. App. A-304-A-305. Then, in
Instruction No. 24, the court instructed the jurors that when
assessing whether aggravating circumstances warranting the
death penalty existedthey could consider any of theaggravating
circumstancesthey had unanimously found beyond areasonable

®Donnelly, 416 U.S., at 646; Darden, 477 U.S., at 181-182;

“Donnelly, 416 U.S., at 644-645; Darden, 477 U.S., at 182;
Romano, 512 U.S,, at 13.

“Donnelly, 416 U.S,, at 646-647; Darden, 477 U.S., at 182,
Romano, 512 U.S,, at 14.

BDarden, 477 U.S., a 182; Romano, 512 U.S., at 13.
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doubt under Instruction No. 23 and the“ evidencerelatingto the
murder of Charles Taylor.” Pet. App. A-306. The last
instruction the jurors heard before closing arguments was the
court’s instruction that the attorneys arguments were “not
evidence,” and that it was the jurors “duty to be governed in
[their] deliberations by the evidence as [they] remember[ed] it
... and the law as given in these instructions.” Id., at A-312.

The tria court’s instructions during the prosecutor’s
closing argument further undercut a conclusion that the state
court’s decision was less than reasonable. When the defense
objected to the prosecutor’s statement that “if you don’'t
sentence [Weaver] to diein thiscase, there’ sno point in having
a death penalty,” the court sustained the objection and
instructed the jurors to “disregard the [prosecutor’s last
comment.” Pet. App. A-294. Thetrial court also sustained the
defense’ sobjectionto, andinstructed thejurorsto disregard, the
prosecutor’ s statement that he was the “top law enforcement
officein the county” and decided “which cases we ask for the
death penalty and which we don’'t.” Id., a A-297-A-298.
Under this Court’s precedents, it is presumed that the jurors
followed these, and all other of, thetrial court’s instructions.
Richardson v. Marsh, 481 U.S. 200, 206-207, 211 (1987);
Romano, 512 U.S,, at 13.

While Weaver’s defense counsel did not object to the
remaining remarks about which Weaver has since complained
(with the exception of the prosecutor’s analogy to the movie
“Patton”), the jury did not consider the arguments, assuming —
as the law requires — that the jury followed the trial court’s
genera instructions. None went directly to the fact issues
before the jury — whether the State proved aggravating
circumstances and whether the aggravating circumstances
outweighed any mitigating circumstances, such that the death
penalty was appropriate — and nonewere evidencein the case.

Third, evenif thejurorshad et the prosecutor’ sremarks
influence their decision, the remarks, when considered in the
context of the proceedings as a whole, were not so beyond the
palethat they deprived Weaver of afair sentencing proceeding.
Asthe Court explainedin Darden, adefendant must show more
thanthat the prosecutor’ sargumentswere* undesirable” or even
“universally condemned.” 477 U.S., at 181 (internal quotations
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omitted). A defendant must show that the comments “so
infected the sentencing proceeding with unfairness as to make
the jury’s imposition of the death penalty a denial of due
process.” Romano, 512 U.S,, at 12.

Here, the remarks that the trid court specifically
instructed the jurorsto disregard were“[i]solated passages of a
prosecutor’ sargument, billed in advance to the jury as amatter
of opinion not of evidence.” Donnelly, 416 U.S,, a 647. As
such, they are unlikely to have “profoundly impressied]” the
jurors and tainted the entire proceedings. 1d.

The other comments about which Weaver complained
(which the jurors were not specifically instructed to disregard)
primarily centered around the prosecutor’ sthemethat imposing
the death penalty on Weaver would“ send” a“ message’ to other
drug dealers and their hit men that would “deter business
killings.” Pet. App. A-277, A-295. Others alluded to self
defense and the movie “Patton.” Id., at A-277, A-298.

If theformer comments had any impact, it was |essened
by the defense counsel’s arguments that the dternative
punishment — life in prison without possibility of parole —
would also “send[] a message,” because “nobody loves being
incarcerated and nobody would want to be locked up for life,
never to see the sun or touch atree” and because being behind
bars was “like a living death.” Pet. App. A-292. Defense
counsel’ s reminder that the law allowed the jurors to consider
life “even for a crime like this” and her urges not to “let [the
prosecutor] make [them] feel that ... if you don’t say death,
there's no case” also effectively countered the prosecutor’s
statements. Id., at A-289.*

“With regard to the prosecutor’ s comments about imposing
the death pendty asa messageto others, it isimportant to note that
these comments were part of the prosecutor’s larger argument that
the death penalty servesto deter premeditated capital crimes, which
isoneof therecognizedjustificationsfor thedeath penalty. See, e.g.,
Atkins v. Virginia, 536 U.S. 304, 319 (2002) (noting that “‘ retribution
and deterrence of capita crimes by prospective offenders ” have
beenidentified as"the social purposes served by the death penalty”),
quoting Gregg v. Georgia, 428 U.S. 153, 183 (1976) (joint opinion
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The prosecutor’ sallusionsto sdf defenseand ascenein
the movie “Patton” likewise were unlikely to have
unconstitutionally contaminated the proceedings. Read in
context, the prosecutor’'s statements appear to have been
intended to makethe pointsthat for peoplewho respect the law,
choosing death is difficult, but there are certain instancesin
which the law recognizes killing as justified and appropriate,
and that Weaver’ scasewasoneof them. See, e.g., Pet. App. A-
277 (“Sometimes killing is not only fair and justified; it's
right.” “If Charles Taylor had been able to get his gun out that
day, would you have said it was right for him to kill Weaver
and Shurn? Of course, you would. 1t would have beenin self-
defense. Well it wasright to kill then and it’s right to kill him
now.”); id., at A-298 (describing scene in “Patton” in which
General Patton wastalkingto histroopsthe night beforeabattle
and was trying to explain to them “that sometimes you’ ve got
to kill ... becauseit’sright”).

While the “Patton” analogy in particular could have
been more artfully drawn, under Donnelly, *“a court should not
lightly infer that a prosecutor intends an ambiguous remark to
have its most damagi ng meaning or that ajury, sitting through
lengthy exhortation, will draw that meaning from the plethora
of lessdamaging interpretations.” 416 U.S., at 647. And here,
the fairest contextud reading of these comments is the least
damaging.

Fourth, the State's case for the death penalty was
particularly strong, further lessening thelikelihood that the jury
was unfairly swayed. As noted, it was essentially undisputed
that Taylor’ skilling was a particularly wanton murder-for-hire
of a potential federal witness. So, once Weaver’s mistaken
identity defense was rejected in the guilt phase, the jury’s
finding of three aggravating factors was largely a foregone
conclusion. Furthermore, Weaver’'s mitigating evidence was
not particularly strong or dramatic. The defense was able to
show that hehad no significant criminal history, that he had two
young children and an ailing mother, and that he had worked
with young people to encourage them to stay out of trouble and
withinmates. Because none of thosefactorslessened Weaver’'s

of Stewart, Powell, and Stevens, JJ.).
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blameworthinessfor the killing, the aggravating circumstances
plainly outweighed the mitigating, making thejury’s choice of
the death penalty the logical outcome.

Finally, evenif the Missouri Supreme Court’ srejection
of Weaver's due process claim cannot be considered wholly
consistent with Donnelly, Darden, and Romano, @ the very
least it was not an “unreasonable gpplication” of those cases.
The due process principle discussed in Donnelly, Darden, and
Romano is a broad and genera rule, with “fundamental
fairness’ in light of the “entire proceedings’ as its touchstone.
As this Court observed in Yarborough v. Alvarado, 541 U.S.
652 (2004), the more general the rule, the more leeway courts
havein reaching outcomesin case by case determination” under
the “unreasonable gpplication” prong of §2254(d)(1). /d., at
664. Here, for the reasons stated above, the state high court’s
application of the Court’s broad and general due processrule
cannot fairly be deemed “unreasonable” within the meaning of
§2254(d)(1).

D. The court of appeals’ contrary analysis was wrong.

The court of appeals determined that Weaver was
entitled to relief notwithstanding §2254(d)(1). But theresult it
reached rests on a flawed analysis of the law and, to a lesser
extent, the record.

First, despite quoting §2254(d)(1) and citing Williams
v. Taylor, 529 U.S. 362 (2000), the court of appeals did not
accord the Missouri Supreme Court’s decision AEDPA
deference. For example, rather than comparing the state court’s
analysis to that of this Court’s due process cases (the “dearly
established Federal law” under 82254(d)(1)), the court of
appeal sjudged the state court’ sdecision against itsown circuit
precedents, some of which predated AEDPA. See Pet. App. A-
13, citing Newlon v. Armontrout, 885 F.2d 1328 (8" Cir. 1989),
cert. denied, 497 U.S. 1038 (1990) and Antwine v. Delo, 54
F.3d 1357 (8" Cir. 1995), cert. denied, 516 U.S. 1067 (1996);
Pet. App. A-14, citing Miller v. Lockhart, 65 F.3d 676 (8" Cir.
1995); and Pet. App. A-15, citing United States v. Johnson, 968
F.2d 768 (8" Cir. 1992).

And when the court of appeals did refer to this Court’s
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cases, it frequently referred to cases that did not address due
processclaimslike Weaver’s, but Eighth Amendment precedent
not directly on point. See Pet. App. A-14, citing Jones v.
United State, 527 U.S. 373 (1999) (Eighth Amendment did not
require jury to be instructed on consequences of a deadlock),
Buchanan v. Angelone, 522 U.S. 269 (1998) (Eighth
Amendment did not require jury to be instructed on concept of
mitigation or be given expressguidance on particul ar statutorily
defined mitigating factors), and Harmelin v. Michigan, 501 U.S.
957 (1991) (Eighth Amendment proportionality principlewas
offended by life sentencewithout possibility of parolefor crime
of possession of approximately 1.51bsof cocaine); Pet. App. A-
15, citing Zant v. Stephens, 462 U.S. 862 (1983) (Eighth
Amendment not violated by Georgia s statutory aggravating
circumstance scheme, which did not guide sentencing body in
exercising its discretion apart from narrowing class of
murderers eligible for the death penalty).

Second, the court of appeals’ analysisof Weaver’ sclaim
was itself contrary to the approach taken in Donnelly, Darden,
and Romano. Whereas this Court’s cases teach that any
allegedly improper prosecutorial remarks must be judged after
“an examination of theentireproceedings,” Donnelly, 416 U.S.,
at 643, the court of appeals looked at each comment in a
vacuum. The court of appeals did not mention, much less
adequately consider, thetrial court’ sinstructions, the defense’s
counter arguments, or the overwhelming strength of the
aggravating circumstances as compared to the mitigating
circumstances shown by the defense—all thingsthat this Court
considered in Donnelly, Darden, and Romano.

Third, some of the court of appeas statements about
the nature of the prosecutor’ s comments are difficult to square
withtherecord. For instance, the court described the prosecutor
as having suggested that “executing Weaver was necessary to
sustain asocietal effort aspart of the*war ondrugs” (Pet. App.
A-13), when the prosecutor never referred to a“war on drugs’
and hiscommentsabout “ sending amessage” to other criminals
was evidently directed at deterring other for-hire murders. In
another passage, the court characterized some of the
prosecutor’'s comments as “arguments against a rational
decision by the jury” which “implor[ed] the jury to kill the
defendant immediately.” Pet. App. A-14; see also id., at A-13
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(referring to argument as one “designed to appea to the
emotions of the jury (culminating in a statement that the jury
should ‘kill [Weaver] now’)”). But taken in context, the
prosecutor was apparently trying to argue that imposing the
death penalty is similar to self-defensekillings in that both are
instances in which the law recognizes death as justified. See
Pet. App. A-277, A-298.

Most egregious, however, isthe court’ s suggestion that
the prosecutor’s reference to the movie “Patton” “should be
taken as * calculated to remove reason and responsibility from
the sentencingprocess.’” Pet. App. A-13, quoting Newlon, 885
F.2d, at 1338. The prosecutor’s “Patton” reference was, of
course, imprecise. Asthen-Justice Rehnquist aptly observedin
Donnelly, closing arguments* are seldom carefully constructed
in toto before the event; improvisation frequently results in
syntax left imperfect and meaning lessthan crystal clear.” 416
U.S,, at 646-647. And so courts must be careful whentrying to
assess the impact a particular argument or comment may have
had on thejury. Id., at 647.

But regardless of its clarity, the prosecutor’s “Patton”
reference was not, as the court of appeals suggested, akin to a
commanding officer’s order to his subordinates to kill the
enemy, intended to relieve the jurors of any individual
responsibility in selecting punishment. Asdiscussed above, in
context the prosecutor appears to have intended to make the
moreinnocuous point that choosing death isadifficult decision
for law-abiding persons, but that there are certain instancesin
which the law recognizes death asjustified, and that Weaver's
case was one of them. Even if the jurors took the statements
differently, however, itisequaly plausiblethat they understood
the prosecutor to be emphasizing their personal responsibility
inchoosing the appropriate punishment, rather than diminishing
it, for he reiterated that the jury had to make the decision to
impose death, as the trid court had properly instructed. Pet.
App. A-299.
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CONCLUSION

For the foregoing reasons, the Court should reverse the
judgment of the court of appeals.
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