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QUESTIONS PRESENTED FOR REVIEW

Does the Supreme Court of the United States have jurisdiction to review a United States Court of
Appeals decision affirming adismissal of a28 U.S.C. "2255 Petition as successive?

When a United States District Court re-characterizes apro-se federal prisoner’ sfirst post conviction
motion as ahabeas petition under 28 U.S.C. " 2255, does such re-characterization render the prisoner’s
subsequent attempt to file afirst titled "2255 petition a “second or successive petition” within the

purview of the Antiterrorism and Effective Death Penalty Act (AEDPA)?



2. LIST OF ALL PARTIES TO PROCEEDING IN ELEVENTH CIRCUIT COURT OF
APPEALS

1. United States of America
2. Hernan O’ Ryan Castro
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Castro v. United States, 277 F.3d 1300 (11" Cir. 2002)
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VI. STATEMENT OF BASISFOR JURISDICTION

This Court granted Castro’ s Petition for Writ of Certiorari on January 27, 2003. 154 L.Ed.2d 911, 123 S. Ct. 993

(U.S. 2003). Specificaly, Petitioner seeksreview of the Opinion of the Eleventh Circuit in Castro v. United States, 290

F.3d 1270 (11" Cir. 2002). Jurisdiction to review the Eleventh Circuit's opinion is conferred upon this Court by 28

U.S.C. " 1254.
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VII. STATUTESINVOLVED IN CASE

28U.S.C. "2255
28 U.S.C. 2244

Antiterrorism and Effective Death Penalty Act of 1996, 104 P.L. 132, 110 Stat. 1214
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VIIl.  STATEMENT OF THE CASE

By Order dated January 27, 2003, this Court granted the Petition of Hernan O’ Ryan Castro (hereinafter referred
toas" Castro”) for Writ of Certiorari. 154 L.Ed.2d 911, 123 S. Ct. 993 (U.S. 2003) Specifically, Castro appealsthe May

7, 2002, Opinion of the United States Court of Appeals for the Eleventh Circuit, in the case of Castro v. United States,

290 F.3d 1270 (11™ Cir. 2002). (App. 198.) InitsOpinion, the Eleventh Circuit Court of Appeals affirmed the Order of
the United States District Court for the Southern District of Georgia dated April 11, 2001, (App. 182) wherein the
District Court concurred with the Magistrate Judge' s Report and Recommendation (Record 64 ), and dismissed Castro's
Petition filed pursuant to Title 28 U.S.C. * 2255. Mr. Castro is currently incarcerated in Taft, California.

In an indictment returned on September 3, 1991, Castro was charged with conspiracy to distribute and to possess
with intent to distribute cocaine (Count 1) and conspiracy to import cocaine (Count 2) in violation of 21 U.S.C. " "846
and 963. Castrowasconvicted, on July 14, 1992, and he was sentenced to two hundred and forty monthsimprisonment.
U.S.v. Taylor, 17 F.3d 333 (11" Cir. 1994). Castro appealed his conviction and sentence, arguing that avariance existed
between the evidence offered at trial and the indictment, in that the indictment alleged a single conspiracy while the
evidence proved several independent conspiracies. Taylor, at 337. Castro also aleged that the evidence wasinsufficient
to support hisconviction and that venue wasimproper. Taylor, at 337. Castro further alleged that thetria court erred by
alowing certain prejudicia testimony when a witness testified that she had known Castro in prison. Taylor, at 338.
Finally, Castro appealed the District Court’ s determination of the quantity of cocaine attributable to him for purposes of
sentencing. Taylor, at 338. On March 24, 1994, the Eleventh Circuit affirmed Castro’ s conviction and sentence. United
Statesv. Taylor, 17 F.3d 333 (11" Cir. 1994).

OnJuly 11, 1994, Castro filed apro-se Motion for New Trial and Brief in Support Thereof pursuant to Federal
Rule of Criminal Procedure 33, based on alleged newly discovered evidence. (App. 7.) InhisRule 33 Motion, Castro
raised two issues.

First, Castro alleged that the government had violated the doctrine set forth in Brady v. Maryland, by not

disclosing the government’s immunity agreement with its main witness against Castro. (App. 9.) Specifically,
government witness Lynn Lowe testified against Castro at histrial. (App. 11.) She had previously entered into an

immunity agreement with the government in exchange for agreeing to cooperate and assist in certain government drug
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investigations. (App. 12.) According to Castro, he was not made aware of thisinformation until it wasrevealed during a
separate trial of one of Castro’s co-conspirators, after Castro had already been convicted. (App. 12.)

Next, Castro aleged in his Rule 33 Motion for New Trial that the government knowingly introduced perjured
testimony by two of itswitnesses. (App. 9.) Specificaly, Castro alleged that Government witnessLynn Lowetestified
under cross-examination at histrial that she had no involvement with drugsin the past. (App. 23.) Castro alleged that
the government knew this was false testimony based on the immunity agreement Castro later learned of. (App. 23.)
Castro aleged that Lowe had entered into an immunity agreement in exchange for assisting government officialsin
investigating drug crimes, because Lowe herself had been caught participating in drug related offenses. (App. 25.)
Again, Castro alleged that he was not made aware of theimmunity agreement until after histrial, and the government had
not been forthcoming with disclosure prior to Castro’strial. (App. 12.) Castro alleged that the government’ sfailureto

disclose theimmunity agreement violated the doctrines set forth in Brady v. Maryland, 373 U.S. 83 (1963) and Gigliov.

United States, 504 U.S. 150 (1972). (App. 9.)

In response to Castro’s pro-se Rule 33 Motion for New Trial, the government stated in its brief to the District
Court that it had no objection to treating Castro’s Rule 33 Motion as a demand for relief under both Rule 33 and 28
U.S.C. " 2255. (App. 110.) Specificaly, thegovernment stated “ Castro’ sallegation of aBrady/Giglio violationismore
properly cognizable under a motion pursuant to 28 U.S.C. * 2255, but inasmuch as such a motion may be filed at
anytime, the government has no objection to Castro’ sMotion for New Trial being considered as demanding relief under
both Rule 33 and 28 U.S.C. " 2255." (App. 110.) After receiving the government’s response to his Rule 33 Motion,
Castrofiled apro-sereply to the government’ sbrief. 1n hisresponse, Castro argued that he had properly filed hisMotion
for New Tria pursuant to Rule 33. (App. 116.) Castro stated that the government’ s argument that the “ allegations of a
Brady/Giglio violation are more properly cognizable under amotion pursuant to 28 U.S.C. ™' 2255" wasincorrect. (App.
116.)

The United States District Court for the Southern District of Georgia denied Castro’s Rule 33 Mation in an
Order entered October 28, 1994. (App. 137.) However, the Order did more than simply deny the Rule 33 Mation. The
Order stated: “in the government’ s response, the government asserts that it has no objection to defendant’ s Motion for

New Trial being treated as demanding relief under both Rule 33 and 28 U.S.C. * 2255. Accordingly, the Court will
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consider defendant’ s motion as requesting both kinds of relief.” (App. 139, 140.) Therefore, indenying Castro’sRule 33
Motion, the District Court considered Castro’s Motion as requesting relief under both Rule 33 and 28 U.S.C. "' 2255.

Castro appealed the denia of his self-titled Rule 33 Mation to the Eleventh Circuit Court of Appeals. The
Eleventh Circuit affirmed the District Court’ sdenial of Castro’smotion. InitsOpinion, the Court of Appealsstated that
the appeal arose “from the denial of relief in regard to acombined Motion to Vacate, Set Aside or Correct Sentence, 28
U.S.C. * 2255 and Motion for New Trial, Federal Rule of Criminal Procedure 33.” (App. 147.)

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) amended 28 U.S.C. * 2255 by barring
Federal habeas petitioners from attacking their convictions through successive habeas corpus petitions except in very
limited circumstances. On April 22, 1997, Castro, acting pro-se, filed hisfirst titled 28 U.S.C. * 2255 petition. (App.
148.) On the “form motion” which Castro was required to complete, he was asked if he had “previoudly filed any
petitions, applications, or motions with respect to this judgment in federal court?’ Castro responded by stating that he
had previously filed a motion pursuant to the Federal Rule of Criminal Procedure Rule 33. (App. 151.) Castro’sfirst
titled 28 U.S.C. * 2255 petition, alleged, among other things, that he was rendered ineffective assistance of counsel in
violation of the Sixth Amendment for various errors made by histrial counsel. (App. 154.)

The Government responded to Castro’s * 2255 petition and argued that the petition was successive and should
be dismissed asasecond * 2255 petition. (Record 20.) Castro filed a“ Traverseto the Government’ s Responseto his *
2255 Motion.” (Record 21.) In hisresponse, Castro argued once again that his Titled 2255 Petition was hisfirst habeas
filing. (Record 21.) On April 13, 1998, the District Court adopted the Report and Recommendation of the Magistrate
Judge and denied Castro’'s * 2255 Petition. (Record 29.) Therewasno mention by the District Court regarding Castro’s
2255 Petition being successive.

The Eleventh Circuit Court of Appealsgranted Castro’sMotion for Certificate of Appealability ontheissue of
whether counsel was ineffective by not adequately arguing to suppress Castro’ s post-arrest statements. In its Order of
June 13, 2000, the Eleventh Circuit Court of Appeals found that the District Court had not applied Sixth Amendment
analysisin deciding whether or not Castro’ stria counsel wasineffectivein failing to moveto suppress statements Castro
made after his arrest. (App. 172.) Therefore, the Eleventh Circuit vacated the decision of the District Court and
remanded with instructions to the District Court to employ Sixth Amendment analysis, develop more fully the facts

surrounding Castro’s claim, and examine the record to determine if the petition is successive. (App. 172.) Also, the
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Eleventh Circuit suggested that the District Court hold an evidentiary hearing with regard to the post-arrest statements
and suggested that the appointment of counsel for Castro would assist the Court. (App. 172.)

On September 13, 2000, before the evidentiary hearing was held, the Government filed a Motion to Dismiss
Castro’ s petition as successive pursuant to 28 U.S.C. * 2255. (Record 44.) The Government acknowledged initsMotion
to Dismissthat on July 14, 1994, Castro had filed aMotion for New Trial based on newly discovered evidence. (Record
44.) However, the Government argued that because the District Court grounded its holding also under * 2255, and
because the Eleventh Circuit termed Castro’ s pleading asacombined 28 U.S.C. * 2255 Petition and Rule 33 Motion for
New Tria, Castro's first self-titled * 2255 Petition was successive, and should be dismissed pursuant to AEDPA.
(Record 44.)

An evidentiary hearing was held on September 29, 2000, in the United States Magistrate Court. The
proceedings of the Magistrate hearing are not part of this appeal, as on January 30, 2001, the Magistrate Court Judge
issued a Report and Recommendation granting the Government’ s Motion to Dismiss Castro’ s 28 U.S.C. " 2255 Petition
assuccessive. (App. 175.) The substance of Castro’s Petition and the issuesraised at the evidentiary hearing were not
ruled upon. Thereafter, on April 11, 2001, the District Court adopted the Report and Recommendation of the Magistrate
Court and dismissed Castro’s Petition. (App. 182.) On April 25, 2001, the District Court granted a Certificate of
Appealability with respect to the issue of whether the 28 U.S.C. * 2255 Petition filed by Castro isasuccessive Petition.
(App. 186.)

After receiving briefs from Castro and from the United States, the United States Court of Appeals for the
Eleventh Circuit entered an Opinion on January 2, 2002, in favor of Castro. (App. 188.) Inits Opinion of January 2,
2002, the Eleventh Circuit held “adistrict court’ sre-characterization of aPetitioner’ sinitial post-conviction motion will
not be considered afirst habeas petition for AEDPA purposes unlessthe petitioner is given notice of the consequences of
such re-characterization.” (App. 197.) TheEleventh Circuit foundinits January 2, 2002, Opinionthat “ Castro’ sorigina
Rule 33 Motion for New Trial asserted a cognizable ground for relief and that it was based upon alleged new evidence
which Rule 33 explicitly provides as a basis for bringing such a motion.” (App. 196.) The Court held that it was
inconceivable that Castro or any other pro-se litigant could have foreseen the ultimate consegquences of the District
Court’ sre-characterization of hisRule33 Mation. (App. 196.) The Eleventh Circuit recognized the unfairnessinherent

in re-characterizing the Rule 33 Motion and held that the re-characterization would not count as afirst habeas petition.

-15-



(App. 197.) Therefore, the Court found that Castro’s current * 2255 Petition is not successive and remanded the caseto
the District Court to consider the merits of the petition. (App. 197.)

Thereafter, mandate never issued as required by Rule 41 of the Federal Rules of Appellate Procedure and on
May 7, 2002, surprisingly, the Eleventh Circuit vacated its Opinion of January 2, 2002, and substituted a completely
opposite Opinion. (App. 198.) No Motion for Reconsideration was ever filed by either party. Specifically, the Eleventh
Circuit held inits Opinion dated May 7, 2002, that Castro’s * 2255 Petition issuccessive. In support of its one hundred
and eighty degree change in opinion, the Court held that to allow Castro to file his current * 2255 Petition “might
underminethe congressional purpose behind the AEDPA, whichistolimit successive * 2255 petitions.” Therefore, the
Court disagreed with the First Circuit's Opinion in Raineri v. U.S., 233 F.3d 96, 99 (1% Cir. 2000). Instead, the Court
stated that “in future cases where the motioner is not filing a second motion, but rather is asking to withdraw his motion
or include additional claims after adistrict court has decided to re-characterize theinitial motion asa * 2255 motion, we
would agree with aclear majority of the circuitsthat the district courts should warn prisoners of the consequences of re-
characterization and provide them with the opportunity to amend or dismisstheir filings.” (App. 205.) The same panel
which entered the January 2, 2002, Opinion entered the May 7, 2002, Opinion. The Honorable Judge Roney dissented to
the May 7, 2002, Opinion.

OnMay 24, 2002, Castro filed a Petition for Rehearing En Banc with the Eleventh Circuit. On July 5, 2002, the
Eleventh Circuit issued an Order denying Castro’ s Petition for Rehearing. OnJuly 15, 2002, the Eleventh Circuit entered
ajudgment and issued mandate. Finally, on July 25, 2002, the District Court ordered that the Judgment of the Eleventh
Circuit be made the Judgment of the District Court and Castro’ sfirst self-titled habeas petition was dismissed and never

ruled upon. (Record 81.)

SUMMARY OF THE ARGUMENT

A. Jurisdiction in this Court is proper

ThisCourt hasjurisdiction to review the Eleventh Circuit’ sdecision affirming the dismissal of Castro’s * 2255
Petition assuccessive. AEDPA, enacted in 1996, amended 28 U.S.C. * 2255. Theamendment basically preventsfedera
prisoners such as Castro from filing more than one habeas petition. Furthermore, if a petitioner files a second or

“successive” petition, that petition must be certified by the Court of Appealsbeforeit may be heard pursuant to 28 U.S.C.
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" 2244. A decision of the Court of Appeals not to certify a second petition may not be appeal ed to the Supreme Court.
28U.S.C. "' 2244 (3)(e). However, the appeal inthiscaseisnot from adecision by the Court of Appealsnot to certify a
second petition. Rather, the appeal in thiscaseisfrom aCourt of Appealsdecisionlabeling afirst titled * 2255 petition
as successive and thus reguiring certification by the Court of Appeals before it may be ruled upon. Thisappeal isfrom
an Order dismissing ahabeas petition as successive and such appeal is proper pursuantto 28 U.S.C. * 2255which alows
an appeal to the Court of Appealsfrom the Order and 28 U.S.C. * 1254 which allowsthis Court to review the decision of
the Court of Appeals.

B. Re-characterization of post-conviction motions does not render subsequent
" 2255 petitions “ successive’

First, Courts sometimes“re-characterize” pro-se motionswhen thereisno reasonto. Castro’ sfirst self-titled 28
U.S.C. " 2255 petitionisnot “successive” and should beruled upon. Castro’ sfirst Rule 33 Post-conviction Motion was
filedon Jduly 11, 1994. (App. 7.) The Motion was based on newly discovered evidence. Specifically, Castro found out,
after he was convicted, that one of the government’s witnesses who testified against him at trial, had entered into an
immunity agreement with the Government in exchange for cooperation with the Government’ sdrug investigation. (App.
11.) Thisinformationwas not provided to Castro’scounsel prior to histrial. Castro filed hisMotion under Federal Rule
of Criminal Procedure 33. Even though Castro was acting pro-se, his Rule 33 Motion was properly pled and labeled asa
Rule33 Motionfor New Trial. Subsequently, at the Government’ s urging, the District Court and Court of Appeals“re-
labeled” Castro’sMotion asone pursuant to 28 U.S.C. " 2255 prior to the enactment of the AEDPA. After the enactment
of AEDPA, Castrofiled hisfirst titled " 2255 petition on Sixth Amendment grounds. The Government now attemptsto
use the gate keeping requirements of AEDPA to prevent Castro’s first 2255 habeas petition. In essence, the Court
wrongfully re-characterized Castro’ s Rule 33 Motion as one made pursuant to * 2255 and the Government now wishesto
preclude a second post-conviction motion. However, nowhere doesthe law preclude the filing of aRule 33 Motion for
New Trial and alater * 2255 petition when both are procedurally proper.

Secondly, if re-characterization of Castro’s pro-se Rule 33 Motion was proper, fairness concerns preclude
denial of Castro’sfirst titled * 2255 petition assuccessive. |f pro-se petitionersare not given noticeprior to havinginitial
post-conviction motions re-characterized by district courts, then they have no way of knowing that they will never be

abletofilea " 2255 petitioninthefuture. Itisunfair for the district court, especially at the urgence of the government to

-17-



re-characterizethese motionsas * 2255 petitions, fully understanding the ramifications of the re-characterization without
explaining such to the pro-se petitioner. Every Circuit Court of Appeals save the Eleventh and Fifth Circuits has noted

the unfairness inherent in this practice.
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ARGUMENT

1. Jurisdiction in this Court is Proper

In addition to the question presented in Castro’ s Petition for Writ of Certiorari, this Court directed the partiesto
brief and argue the question asto whether this Court has*“jurisdiction to review the Eleventh Circuit’ sdecision affirming
thedismissal of a* 2255 petition for Writ of Habeas Corpus as second or successive.” 154 L.Ed. 2d 911, 123 S. Ct. 993
(U.S. 2003). Castro acknowledgesthat 28 U.S.C. * 2244 (3)(e) limits certain appeals to this Court after adenial of a
habeas petition. However, Castro’s appeal is not one which is barred by the statute.

Castro’'s Motion for New Trial wasfiled on July 11, 1994. (App. 7.) It was not until after the enactment of
AEDPA in 1996 that Castro filed his first titled 28 U.S.C. * 2255 Petition for Writ of Habeas Corpus. (App. 148.)
Castro’'s 28 U.S.C. "' 2255 Petition wasfiled on  April 22, 1997. (App. 148.) AEDPA amended * 2255 by generally
limiting afederal prisoner to one * 2255 petition. A “second or successive” petition may befiled only with the approval
of the Court of Appeals. Specifically, Paragraph 8 of 28 U.S.C. " 2255 states:

“ A second or successive motion must be certified asprovided in * 2244 by
a panel of the appropriate Court of Appeals to contain (1) newly discovered
evidence that, if proven and viewed in light of the evidence as awhole, would be
sufficient to establish by clear and convincing evidence that no reasonable fact
finder would have found the movant guilty of the offense; or (2) a new rule of
congtitutional law, made retroactiveto the case on collateral review by the Supreme
Court, that was previously unavailable.”

28U.S.C " 2244 (3)(e) statesthat adecision by the Court of Appealsnot to certify asecond petition may not be
appeal ed to the Supreme Court. However, Castro’s appeal is not from a decision declining to certify a second petition.
Castroisnot asking this Court to review the denial of acertification by the Eleventh Circuit Court of Appeals. Castrois
appealing the Eleventh Circuit’ s decision which required certification by concluding that Castro’s * 2255 petition was
successive. Castro’s first self-titled * 2255 petition was dismissed and never ruled upon. The statute (7 2244(3)(e)),
prevents appeal s of successive petitionsto this Court. Castro isasking this Court to determine whether the requirements
of the statute regarding certification apply to his case because as Castro has argued, his petition is not successive.

Thelanguage of 28 U.S.C. " 2255 itself allowsfor Castro’'sappeal. 28 U.S.C. * 2255 addresses appeals from

denials of habeas petitions and states “an appeal may be taken to the Court of Appeals from the order entered on the

motion as from the final judgment on application for a Writ of Habeas Corpus.”
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Inthis case, Castro filed a* 2255 petition, and the District Court entered an Order dismissing it as successive
without ruling on the merits, and Castro appealed to the Court of Appeals. The Court of Appeals affirmed, and now
Castro appeals to this Court pursuant to 28 U.S.C. * 1254. Neither AEDPA, nor the habeas statutes (* * 2254, 2255)
restrict an appesal of thedenia of a® 2255 petition to this Court. The reason Castro’ s petition was dismissed is because
the Eleventh Circuit feels it is “successive.” (App. 206.) However, the reason for dismissal has nothing to do with
appealability to this Court.

A. When aDistrict Court re-characterizesa pro-sefederal prisoner’sfirst post conviction motion

asapetition under 28 U.S.C. " 2255, such re-characterization should not render theprisoner’s
subsequent attempt to fileafirst titled * 2255 petition as successive for two reasons:

1. District Courtsdon'’t always get it right when they attempt to re-characterize. For instance, the District Court

in Castro’s case did not get it right when Castro’s Rule 33 Motion for New Trial was re-characterized. Castro’s first
post-conviction motion filed on July 11, 1994, was procedurally proper and should never have been “ re-characterized” as
a " 2255 petition by the District Court at the urgence of the Government. When Castro filed his pro-se Rule 33 Motion
for New Trial, AEDPA had not yet been enacted. Therefore, the harm done by re-characterization of the Motion by the
Court asa " 2255 petition could not have been anticipated by the District Court.
It is not uncommon for courtsto “re-characterize” or “retitle” pro-se motions as * 2255 petitions:

“Federal Courts have long recognized that they have an obligation to ook behind

the label of amotion filed by apro-seinmate and determine whether the motionis,

in effect, cognizable under adifferent remedial statutory framework.” United States

v. Jordan, 915 F.2d 622, 624-25 (11" Cir. 1990).
This accommodation is the result of the time honored practice of liberaly construing pleadings of pro-se plaintiffs.
Haynesv. Kerner, 404 U.S. 519, 520 (1972). In accordance with this practice, “district courts routinely convert post-
conviction motions of prisoners who unsuccessfully seek relief under some other provision of law into motions made
under. . . " 2255 and proceed to determine whether the prisoner was entitled to relief under that statute.” Adamsv.
United States, 155 F.3d 582, 583 (2™ Cir. 1998). These conversionswerejustified because they were harmless and they

also assisted prisoner movantsin dealing with legal technicalitiesthat might otherwise preclude prompt adjudication of

their claims. Id. “Several Courts of Appeals have endorsed thisapproach asfair and efficient.” United Statesv. Miller,

197 F.3d 644, 648 (3" Cir. 1999). Therefore, both before and after the enactment of the AEDPA in 1996, it has been

common practice for District Courtsto re-characterize motions as * 2255 petitions when the post-conviction motionis
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procedurally improper aspled. Thismay explain why the District Court in Castro’ s case was so quick to re-characterize
Castro’sRule 33 Motionfor New Trial. Theramifications of re-characterization were obviously not asgreat prior to the
enactment of AEDPA. It stands to reason that the District Court in Castro’s case never intended to harm Castro by re-
characterizing hisRule 33 Mation for New Trial. Theintent in re-characterizing motionsfor pro-se prisoners presumably
isto assist the prisoner in having a claim heard which may have been filed under the wrong title. However, Castro has
obviously been harmed by this practice.

The Government argues that because Castro’s Rule 33 Motion was re-characterized and labeled as a * 2255
Petition, hiscurrent * 2255 Petition is*“ successive” and should be dismissed for failureto obtain certification required by
28U.S.C. " 2255. (Record 44.) However, rather than looking at how the Court, at the Government’ surging, “labeled”
Castro’s 1994 pleading, the substance of the pleading must be examined to determineif the pleading was procedurally
proper as a Rule 33 Motion for New Tria. If so, the current * 2255 Petition is the first and the dismissal of it as
successive isimproper.

The Untied States Court of Appeals for the Second Circuit certainly recognizes this dilemma.

“If aDistrict Court receiving amotion under some other provision of law electsto
treat it as amotion under * 2255 and then denies it, that may cause the movant’s
subsequent filing of amotion under * 2255 to be barred asa“ second” 2255. Thus,
aconversion, initially justified becauseit harmlessly assisted the prisoner/movant in
dealing with legal technicalities, may result in a disastrous deprivation of afuture
opportunity to have a well justified grievance adjudicated. The Court’s act of
conversion which we approved under pre-AEDPA law because it was useful and
harmless might, under AEDPA’s new law, become extraordinarily harmful to a
prisoner’srights. A prisoner convicted pursuant to unconstitutional proceedings
might lose the right to have a single petition for habeas corpus adjudicated, solely
by reason of adistrict court having incorrectly re-characterized some prior motion
as one brought under * 2255. We do not suggest it would be appropriate for a
later court to deem theearlier motion asonefiled under * 2255 solely because
the earlier court so labeled it. Weruled in Chambers v. United States, 106
F.3d 472, 474-475 (2™ Cir. 1997) that whether amotion wasmadeunder *2255
should be determined by reference to the relief sought in the motion rather
than what label themovant used. Wethink thiswould besofor labelsapplied
by theCourt aswell, at least wherean application that isnot a * 2255 motionis
erroneously deemed to beone.” Adamsv. United States, 155 F.3d 582, 583-584
(2™ Cir. 1998) emphasis added.

Therefore, re-characterization by a District Court of a post-conviction motion asa * 2255 petition should not
precludeafirsttitled * 2255 petition because sometimesadistrict court’ sre-characterizations are smply wrong. Castro’s

Rule 33 Motion for New Trial was erroneously deemed to be a * 2255 petition. Again, no law suggests that it is
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improper for a petitioner to file aRule 33 Motion for New Trial and a * 2255 petition in the same case. Interestingly
enough, throughout the procedural history of this appeal, the Government has never cited any law asto why Castro’s
initial Rule 33 Motion for New Trial was improperly pled. It simply wasn't.

Again, inhisRule 33 Motionfor New Trial, Castro argued that he had discovered new evidenceto suggest that
the Government had violated the Brady doctrine by not disclosing the Government’ s agreement with one of its main
witnesses against Castro. (App. 9.) Castro aso argued that the Government knowingly introduced perjured testimony
when it allowed the same witnessto testify that she had no involvement with drugsinthe past. (App. 9.) Castro alleged
that the Government knew thiswas fal se testimony at Castro=strial based on theimmunity agreement of which Castro
later learned. (App. 9.) Castro was not made aware of the immunity agreement until after his trial because the
Government had not disclosed it prior to Castro’strial. (App. 12.)

Castro’sRule 33 Motion for New Tria was proper and should have never been re-characterized. Federal Rule
of Criminal Procedure Rule 33 statesthat “. . . amotion for new trial based on newly discovered evidence may be made
only within three years after the verdict or finding of guilty. . . “ Castro’s Motion was based on newly discovered
evidence and it should have never been re-characterized because it was procedurally proper. This Court has considered

Rule 33 Motionsfor New Trial based on Brady violationsbefore. Specifically, in Gigliov. United States, 405 U.S. 150,

151 (1972) the defendant filed aMotion for New Trial following his conviction. The Defendant had discovered that the
prosecution had secretly promised awitness that he would not be prosecuted if he testified. This Court considered the
Defendant’s Motion for New Trial and determined that due process concerns required a new trial and reversed the
judgment of conviction. Giglio, at 155.

Again, in United Statesv. Agurs, 427 U.S. 97, 100 (1976), the Defendant filed aRule 33 Motionfor New Trial

in the Court of Appeals based on newly discovered evidence of an alleged Brady violation. This Court decided the
Defendant’ s Brady claims on the merits pursuant to the Motion for New Tria. Id.

In United Statesv. Josleyn, 206 F.3d 144, 151-52 (1% Cir. 2000), the First Circuit considered the defendant’s

Motion for New Trial. Josleyn, at 148. The Motion for New Tria alleged Brady violations and the merits of the
allegations were considered.

The Sixth Circuit in United States v. Frost, 125 F.3d 346, 382 (6" Cir. 1997) held that an alleged Brady

violation could be properly heardinaRule 33 Motion for New Trial. In United Statesv. Espinoza-Hernandez, 918 F.2d
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911, 913-14 (11" Cir. 1990), the court stated that the defendant’ s Motion for New Trial under Federal Rule of Criminal
Procedure 33 should be granted due to the Government’s failure to disclose evidence that could have been used to

impeach a Government witness. Also, in United States v. Runyan, 290 F.3d 223 (5" Cir. 2002), the court cited well

established law holding that when a Rule 33 Motion for New Trial based on newly discovered evidence raises a Brady
violation, an appellate Court should apply the three prong Brady test to determine whether a new trial is appropriate.
Runyan, at 245.

This Court and the Circuit Courts of Appeals have long recognized that it is proper for Defendants to file
Motions for New Trial based on newly discovered evidence in order to raise alleged Brady violations. In fact, the
Eleventh Circuit recognized this fact in its first Castro decision filed January 2, 2002. (App. 188.) Specificaly, the
Eleventh Circuit stated . . .” Castro’ s Rule 33 motion for anew trial asserted acognizable ground for relief. Themotion
was based upon alleged new evidence, which Rule 33 explicitly provides asabasisfor bringing such amotion.” (App.
196.) There was nothing wrong with Castro’s initial Rule 33 Motion for New Trial and it was improperly re-
characterized. The District Court’s actions in Castro’s case illustrates that courts don't always get it right when
attempting to re-characterize first post-conviction motions. Sometimes, thereisno need for re-characterization, but itis
done anyway. This creates obvious problems under AEDPA. Courts should not be given free reign to re-characterize
post-conviction motions and then use AEDPA to prevent habeas petitions. Castro does not argue that there is anything
wrong with re-characterizing pro-se post-conviction motionsin an attempt to help pro-se petitioners. However, as has
been shown in Castro’ s case, re-characterization isnot always necessary when done and when a post-conviction motion
is proper as pled, to unilaterally re-characterize it and prevent alater habeas petition is inherently unfair.

B. Even when it is procedurally proper for District Courts to re-characterize post-conviction
motions as " 2255 petitions, fairness concerns require notice to the pro-se petitioner of the
ramifications of such re-characterization.

Again, as Castro argued in his Petition for Writ of Certiorari, every Circuit Court of Appeals has considered this
issue. Every circuit other than the Eleventh and Fifth Circuits have decided that unless a pro-se petitioner is provided
with notice of the consequences of re-characterization, afirst post-conviction motion which is re-characterized by the
Court will not count asa“first” habeas petition for purposes of the AEDPA. Each of the seminal casesin each Circuit
wasdiscussed in Castro’ s Petition for Writ of Certiorari. Further research of the cited casesindicatesthat since Castro's

petition wasfiled, the positions of the Circuits have not changed on thisissue. The First, Second, Third, Fourth, Sixth,
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Seventh, Eighth, Ninth, Tenth, and D.C. Circuitsrecognizethefact that it isunfair for a Court to re-characterize a post-
conviction motion, without the approval of the author, and to later deny afirst titled habeas petition as“ successive.” The
Fifth and Eleventh Circuits do not recognize thisfact. The only disagreement among the mgjority Circuitsisin which
mechanism to apply to ensure that petitioner’ sfirst titled habeas petitions are heard and ruled upon. AstheD.C.
Circuit stated,

“Digtrict Courts should not re-characterize amotion purportedly made under some
other rule asamotion made under * 2255 unless (@) the movant, with knowledge of
the potential adverse consequences of such re-characterization, agrees to have the
motion so re-characterized, or (b) the Court finds that, notwithstanding its
designation, the motion should be considered as made under * 2255 because of the
nature of the relief sought, and offers the movant the opportunity to withdraw the
motion rather than to haveit so re-characterized. Adamsv. United States, 155 F.3d
582, 584 (2™ Cir. 1998), see also U.S. v. Emanuel, 288 F.3d 644, 649 (4™ Cir.
2002) (adopting informed consent/noti ce approach similar to Adams); United States
v. Seesing, 234 F.3d 456, 464 (9" Cir. 2001) (same); U.S. v. Kelly, 235 F.3d 1238,
1242 (10™ Cir. 2000) (same); U.S. v. Miller, 197 F.3d 644, 652 (3" Cir. 1998)
(adopting expanded notice approach).” U.S. v. Palmer, 296 F.3d 1135, 1145 (D.C.
Cir. 2002).
TheFirst and Seventh Circuits do not require the protocol mentioned, but rather simply refuseto count are-characterized

motion asa‘first’ habeas motion sufficient to trigger AEDPA’ s gate keeping requirementsif a District Court convertsa

post-conviction motion into a * 2255 petition without notice and an opportunity to be heard. Raineri v. U.S., 233 F.3d

96, 100 (1% Cir. 2000), Henderson v. U.S., 264 F.3d 709, 711 (7" Cir. 2001).” Either way, the majority of the Circuits
realize that the purpose of the AEDPA may be maintained while at the same time being fair to pro-se litigants.

There are many reasonswhy the decisionsin Castro v. United States, 290 F.3d 1270 (11" Cir. 2002) and In Re:

Toliver v. United States, 97 F.3d 89 (5™ Cir. 1996) are unfair and why re-characterized motions should not count as

“first” motions under AEDPA.
First, if thetruereason for re-characterizing initial post-conviction motionsinthefirst placeisto benefit the pro-
se petitioner, then the Castro, Id. and Taliver, 1d. decisions make no sense.

“Before the AEDPA, District Courts received various and sundry post-conviction
motions from prisoners, examined their substance and the relief sought, and, when
appropriate, routinely treated certain of them as having been made pursuant to *
2255, regardless of the label the prisoner gave the motion or the fact that no label
was given at al. A number of Circuits, ours included, approved this practice
because at thetimeit benefitted the prisoner. See, eg, Rainesv. U.S., 423 F.2d 526,
528 (4™ Cir. 1970) . . .” United States v. Emanuel, 288 F.3d 644, 647 (4™ Cir.
2002).
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Because these motions have historically been re-characterized in order to benefit pro-se prisoners so that legitimate
claims might be heard even if improperly pled, it seems unconscionable that the same court which re-characterizesthe
motion would later usethe AEDPA to prevent thefiling of potentially valid claims. If the District Court in Castro’scase
had never re-characterized his Rule 33 Motion for New Trial asa ® 2255 petition, his current * 2255 petition would
clearly beruled upon. Therefore, if the true reason for re-characterizing Castro’ s Rule 33 Motion wasto assist him, the
rationalein the Eleventh Circuit’ sdecision deeming Castro’s * 2255 Petition successiveisnot consistent with the District
Court’s origina intent. If the District Court’s intent behind re-characterization was to hurt Castro (or the pro-se
petitioner) AEDPA should not prevent afirst titled habeas petition for obvious reasons.

Next, re-characterized motions should not count as “first” petitions under AEDPA because AEDPA does not
define what constitutes a*“ successive” or “second” motion. For example, Castro's Rule 33 Motion was obviously re-
characterized. However, if adifferent petitioner inthe Eleventh Circuit wereto filethe same Rule 33 Mation raising the
exact same issues, the District Court would not have to re-characterize it and it may not be re-characterized, and
therefore, a first self-titled ™ 2255 Petition filed later would not be deemed “successive.” Because there is no rule
requiring re-characterization of a Rule 33 Motion for New Trial asa ® 2255 Petition, the decision to re-characterize
precludes Castro’ s Petition, but the other theoretical petitioner would be allowed to have hisor her * 2255 Petition ruled
upon. In essence, the Eleventh Circuit will not allow the District Court to consider Castro’ sfirst titled * 2255 Petition,
but it would alow the District Court to consider the theoretical petitioner’s * 2255 Petition simply because the District
Court chose not to re-characterize the theoretical petitioner’ s first post-conviction motion, for whatever reason.

Nowhere does the AEDPA define what constitutes a * 2255 Petition. The AEDPA simply states that a
petitioner cannot filemore than one * 2255 Petition without certification from the Court of Appeals. The District Courts
of the Eleventh and Fifth Circuits should not be able to unilaterally declare any post-conviction motion to bea * 2255
Petition without giving notice to the petitioner or the opportunity to withdraw the motion. Allowing the Eleventh and
Fifth Circuits to do so goes beyond the purpose of AEDPA. The purpose of AEDPA isto prevent successive habeas
petitions, not to prevent more than one post-conviction motion of any type.

Finally, re-characterized post-conviction motions should not count as“first” petitions under AEDPA becauseit

is simply unfair to pro-se petitioners. In Haynes v. Kerner, 404 U.S. 519, 520 (1972) this Court held that pro-se

pleadings are held to less stringent standards than those drafted by attorneys. Therefore, this Court has recognized the
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fact that pro-se parties cannot be expected to understand the nuances of laws such as AEDPA. The Eleventh Circuit’s
opinion on thisissuesis at odds with every other Circuit except the Fifth. The majority circuits address the fairness
concerns, asdid Castro in his Petition for Writ of Certiorari to this Court. The basic premise of those majority circuitson
thisissueisthat itisunfair for aDistrict Court to re-characterize apro-se petitioner’ spost-conviction motionasa * 2255
petition without giving the petitioner notice of the potential adverse consegquences of such re-characterization or an
opportunity to withdraw the petition. Adamsv. U.S., 155 F.3d 582, 583 (2™ Cir. 1998). This s especially true for
petitioners such as Castro, who filed their first post-conviction motions before enactment of AEDPA. Therewasno way
possible for Castro to have known of the ramifications of the re-characterization of his Rule 33 Motion for New Trial.
Other arguments in support of pro-se petitionersin thisregard are discussed in the recently published and well written

article“ OneBite at the Apple: The Effect of Re-characterization on Post Conviction Relief Under 28 U.S.C. * 2255" 75

Temple L. Rev. 613 (2002).

Again, the majority Circuits seem split on how to implement the fairness concerns inherent in re-
characterization. Castro proposesthat the procedure implemented by the Third Circuitin U.S. v. Miller, 197 F.3d, 644,
652 (3" Cir. 1999) be adopted by this Court. In Miller, the Court held that before re-characterizing post-conviction
motions, the District Courts should inform the inmate that he may chose to: (1) have his motion ruled upon asfiled; (2)
have his motion re-characterized as a * 2255 motion and heard as such but lose his ability to file successive petitions
absent certification by the Court of Appeals or (3) withdraw the motion and fileoneall inclusive * 2255 Petition within
the oneyear statutory period. Miller, at 652. Other Circuits address concernsthat such notice requirementswill burden
the District Courts with protocol requirements. Raineri v. U.S., 233 F.3d 96, 100 (1% Cir. 2000). However, it would
seem that the only new burden imposed upon a District Court would beto simply send aform notice to aninmate prior to
re-characterizing theinmate’ s post-conviction motion. Thesmall burden placed on the District Courts seems minuscule
in comparison to the possibility that petitioners may be deprived of their right to have their habeas petitions ruled upon.

CONCLUSION

When Hernan O’ Ryan Castro filed hispro-se Rule 33 Motion for New Trial in 1994 based on newly discovered

evidence, he had no idea that such afiling would later preclude the filing of a habeas petition pursuant to 28 U.S.C. *

2255, Many federa prisoners convicted in the Fifth and Eleventh Circuits may bein similar situations. As has been
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argued, it isentirely possiblefor afederal prisoner in the Fifth or Eleventh Circuitsto be prevented from ever filinga *
2255 petition due to improper re-characterization of post-conviction motions.

Re-characterization of pro-se post-conviction motions by district courts has alwaysbeen anoble act. Itisright
for district courtsto hear legitimate claimswhich may be precluded simply becausethey are“titled” or “pled” improperly
by unknowing prisoners. District courts should continue this practice asit benefits no one to dismiss legitimate claims
simply because the claim may be pled improperly.

However, with the enactment of AEDPA, district courts should simply be more careful when re-characterizing
post-conviction motions. Castro asks that he and other prisoners be given notice and an opportunity to withdraw or
amend those motionswhich district courtsfeel compelled to re-characterize. When such noticeisnot given and motions
arere-characterized, prisoners may lose legitimate claims dueto the gate keeping requirements of AEDPA. Itisnot far
fetched to suggest that there may be prisoners in the Fifth or Eleventh Circuits either now or in the future who arein
custody as the result of aviolation of their constitutional rights and who cannot attack such violations because of the

decisionsin Toliver and Castro. The purpose of AEDPA was to prevent successive habeas petitions, not to prevent

habess petitions all together.

Castro requests that this Honorable Court reverse the opinion of the Eleventh Circuit and implement the policy
adopted by the Third Circuitin U.S. v. Miller, 197 F.3d 644, 652 (3" Cir. 1999). Specifically, Castro asksthat this Court
issue aholding requiring that before re-characterizing post-conviction motions, district courts must informtheinmatethat
he may chooseto: (1) have hisor her motion ruled upon asfiled; (2) have hisor her motion re-characterized asa * 2255
petition and heard as such, but lose his or her ability to file successive petitions absent certification by the Court of
Appeals, or (3) withdraw the motion and file one all inclusive * 2255 petition within the one year statutory period.

Respectfully Submitted,

This day of March, 2003

MICHAEL G. FRICK
GeorgiaBar # 277125
N. DANIEL LOVEIN
Georgia Bar # 459329

Attorneys for Petitioner Hernan O’ Ryan Castro
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