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QUESTIONS PRESENTED

The Pittman Underground Water Act of 1919 (the
“Pittman Act”) authorized patents of up to 640 acres of
Nevada land to applicants who discovered and successfully
developed underground water sources. Pittman Act patents
reserve all “coal and other valuable minerals” to the United
States. The questions presented are:

(1) Whether the reservation of “valuable minerals”
encompassed ordinary sand and gravel (or other ubiquitous
common materials) that were worthless at the time of the
patent, but which became marketable decades later as
development created markets in reasonable proximity to such
sand and gravel; and

(2) If Watt v. Western Nuclear, 462 U.S. 36 (1983), calls
for a per se rule that all sand and gravel were reserved on
land patented by the federal government in the early 20th
Century, whether congressional intent would be better served
by a rule that such common materials were not reserved to
the government as “valuable minerals.”
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RULE 29.6 STATEMENT

BedRoc Limited, LLC, is a Nevada limited liability
company that has no parent corporation. No publicly held
company owns a 10% or more equity interest in BedRoc
Limited, LLC.

Western Elite, Inc., is a Nevada corporation. Western
Elite has no parent corporation and no publicly held
company holds 10% or more of Western Elite’s stock.
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OPINIONS BELOW

The opinion of the Ninth Circuit Court of Appeals (Pet.
App. A, 1a-21a) is reported at 314 F.3d 1080. The opinion
of the District Court for the District of Nevada (Pet. App. B,
22a-38a) is reported at 50 F. Supp. 2d 1001. The opinion of
the Interior Board of Land Appeals (Pet. App. C, 39a—63a) is
reported at 140 IBLA 295 (1997).

JURISDICTION

The judgment of the court of appeals was entered on
December 30, 2002. On March 21, 2003, Justice O’Connor
granted an extension of time to file a petition to April 30,



2003. The petition was filed timely and this Court granted a
writ of certiorari on September 30, 2003. The Court’s
jurisdiction is invoked under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

The Pittman Underground Water Act of 1919, 41 Stat.
293-95 (repealed 78 Stat. 389 (1964)) is set forth at Pet. App.
D. (64a-68a), Section 9 of the Stock-Raising Homestead Act
of 1916, 39 Stat. 862 (repealed 90 Stat. 2744 (1976)), and
Section 3 of the Surface Resources Act of 1955 (the
Common Varieties Act), 30 U.S.C. § 611, are set forth at Pet.
App. E and F (69a-71a).

STATEMENT OF THE CASE
The BedRoc Patent

Enacted in 1919, the Pittman Underground Water Act
(the “Pittman Act”) was part of Congress’ decades-long
effort to encourage settlement and development of the
American West. See 41 Stat. 293-95 (1919). Focusing on
the state where, as a result of inadequate surface water,
various homestead laws had been least successful in
encouraging development, the Pittman Act authorized
permits for individuals to explore for, and then develop,
subterranean waters on ‘“‘unreserved, unappropriated, non-
mineral, nontimbered public lands ... in the State of
Nevada.” Pittman Act §1. Congress was concerned that
after 50 years of land disposition under the mineral land
laws, the homestead laws and other land grant laws, “[l]ess
than 11 percent of the lands of the State . . . [were] privately
owned.” H.R. Rep. No. 66-286, at 2 (1919). Congress
accordingly sought to facilitate “the future development of
Nevada....” Id.  Water prospectors who found and
developed an underground water source could obtain patents



for up to 640 acres of land. By its terms, a Pittman Act
patent reserved to the United States “all the coal and other
valuable minerals,” which in turn would be “subject to
disposal by the United States in accordance with the
provisions of the coal and mineral land laws in force at the
time of such disposal.” Pittman Act § 8.

Few prospectors rose to the formidable challenge of
finding and developing underground water resources in the
arid Nevada desert. As a result, the Pittman Act was widely
viewed as a failure when it was repealed in 1964. See 78
Stat. 389. Some industrious souls, however, had succeeded
in their efforts to discover and develop underground water
sources — and thus obtained the benefit of the Pittman Act
bargain. Newton and Mabel Butler succeeded in developing
underground water and, as a result, secured a patent for 560
acres in Lincoln County, Nevada. JA 20-21. The United
States Department of the Interior, U.S. Geological Survey
(“USGS”), had designated their land as non-mineral and
available for disposition in 1934. Id. 16-17. The Butlers
were issued Patent No. 1107339 on March 12, 1940. Id. 20-
21.

Common sand and gravel were abundant and visible on
the Butlers’ property and in the area generally when the
Butler patent issued in 1940, but there was no market for
such materials due to the remote location. Id. 10, 11.
Expansion of the city of Las Vegas by the 1990s created a
market for such materials, and the lessee of a successor
owner began a sand and gravel operation. Id. 10; 314 F.3d
1080, 1083. In February 1993, Earl Williams purchased the
property and continued extracting sand and gravel. 314 F.3d
at 1083. Petitioner BedRoc Limited, LLC, (“BedRoc”)



acquired the property in 1995, and has continued the sand
and gravel extraction operation since that time. Id.

Sand and Gravel

Sand and gravel are among the most common materials
on earth.! They result from the erosive forces of water, wind
and ice on rock. In addition to being produced by natural
forces, sand and gravel can also be produced by man,
typically by crushing sandstone and other common rock
found throughout the western United States.

The most common uses of sand and gravel are in
construction and development activities. Sand and gravel
may provide a base for structures and for pavement on a
variety of road types from interstate highways to local mine
and ranch roads. Sand and gravel are the principal
ingredients in concrete and asphalt, used in a wide variety of
construction applications.

Most sand and gravel is commercially useless, located
too far from any market to be profitably exploited. Its value
is situational: Location, location, location is key when it
comes to creating some marketable use — and thus a value —
for a sand or gravel deposit. Sand and gravel are bulky,
heavy, common, low cost products, typically transported by
railroad, or heavy gauge trucks, at substantial cost. Deposits
therefore tend to be valuable only when located near markets

' Gravel is not a single substance with a fixed chemical

composition. Rather, gravel has been defined as “a mixture of
pebbles and broken fragments of rock mixed with finer materials such
as sand and clay.” Miller Land & Mineral Co. v. State Highway.
Comm’n, 757 P.2d 1001, 1004 (Wyo. 1988) (citing 18A Words &
Phrases 444 (1956) (meaning of “gravel”).



in which the materials will be used — population centers, or
sites for industrial development or road building.

Because their commercial utility is largely location-
driven, sand and gravel abundant at a given location may be,
and remain, worthless in perpetuity; or they may acquire
some commercial importance if the forces of population and
economic development bring “uses” to their location. The
location of such deposits at an economically feasible
distance may in turn facilitate the development of homes,
communities, and industrial facilities.? In the absence of
economically proximate construction and development, most
sand and gravel is, and will remain, commercially useless.

Some additional data may add perspective on how the
sand and gravel of the Nevada desert were regarded — or
whether they was regarded at all — at the times relevant to
this case. In 1918, shortly before the Pittman Act, Nevada
production of sand and gravel was 25,325 short tons, valued
at a mere $3,943 ($0.16/short ton). Mineral Resources of the
United States 1918, USGS, Part II — Nonmetals, 307. In
contrast, 1918 Nevada production of gold, silver, copper,

> This does not mean that all sand and gravel near commercial

development will be exploited. The economics of sand and gravel
extraction and sale are tight. Sand and gravel are common. One plot
of land containing sand and gravel may well be opened with a gravel
pit or extraction operation by some enterprising owner who chooses
to use his land in that way. An adjacent property, with deposits in all
respects equal, may be devoted to other uses —homes, roads and
buildings. Even when, by reason of proximity to market, a deposit
may have potential commercial value, rarely will the value be so
great relative to other available uses that it would justify its use as a
gravel source.



